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BumneBckuii 5. A.

KOHCTUTYIIMOHHAS JKAJOBA KAK CPEJICTBO 3AIIIUTHI TIPAB
U CBOBOJI YEJIOBEKA IO 3AKOHOJATEJBCTBY 3APYBEKHBIX
TOCYIAPCTB

B crarbe paccMoTpeHb! 0COOCHHOCTH IIPABOBOTO PETYIMPOBAHMS HHCTUTYTa KOHCTUTYLIHOHHON
XKanoObl Kak CpeAcTBa 3allUThl NMpaB M CBOOON ueloBeKa W rpaxkigaHuHa. lIpoaHanusmpoBaH
3apyOeXHbII ONBIT (YYHKIMOHUPOBAHUS KOHCTUTYLMOHHOW *aJloObl HAa MPHUMEpPE 3aKOHOIATEIbCTBA
CHIA, Poccuiickoit ®enepannn, OeneparuBaoii Pecniydnuku ['epmanuu, Pecnyonuku [lombmm,
OCTOHHH.

Kniwouegwie cnoea: KOHCTUTYLIMOHHAS *asio0a, IpaBa YesIoBEKa, 3aIllUTa IIpaB U CBOOO/ YEI0BEKa,
OpraHbl KOHCTUTYLIMOHHOHN IOPUCIAMKIMK, KOHCTUTYLMOHHAS FOCTHILIHA.

3ammTa mpaB ¥ CBOOOJ YeJIOBEKa M TpaKJaHWHA SBIISICTCS OCHOBHOHM 3ajadcit
COBPEMEHHOIO0 MPABOBOr0, JAEMOKPAaTHUYECKOTO TOCYIapCTBa, B CBI3H C YEM
COBEPIIICHCTBOBAHKME MEXaHHW3Ma IPABOBOTO 00ECIICUCHHMSI TIPaB TpaXKaaH, 00CCIICUCHHE
WX JIOCTYTHBIMU U JCHCTBEHHBIMH CPEICTBAMH 3aIIUTHI PAB U CBOOO/ MPEACTABISICTCS
MIPUOPUTETHHIM HAIPABJICHHEM Pa3BUTHS HAIIMOHAJIBLHOTO 3aKOHOMATENbCTBA. OCOOYIO
pOJb B MEXAaHU3ME 3allUThl MPaB YEJIIOBEKA WIPAIOT OPraHbl KOHCTUTYLHOHHOTO
MPaBOCYIHS, CO3/IAHUE KOTOPBIX SBJISAECTCS BAXXHBIM IIArOM HA MYyTH CTAHOBJICHUS
TPaKIaHCKOTO OOIIeCcTBa.

B MupOBOIl mpakTUKE OIHOW W3 OCHOBHBIX 3a/iad OPraHOB KOHCTHUTYIIMOHHOW
IOPUCIMKIIAH SBJISETCS 00SCIIeueHHe IIpaB M CBOOO]T UeI0oBeKa, MPU3HAHKE, COOTIOICHHE
M 3alliTa KOTOPBIX, B CBOIO odepeap, cornacHo cT. 2 Koncturymum Poccuiickoit
®deneparuu — 0053aHHOCTh TOCyJAapcTBa. B JaHHOM KOHTEKCTE 0COOOTO BHUMAHMS
3aCTy>KMBaeT MHCTUTYT KOHCTUTYIITMOHHOM KaJIOObI, KOTOPBIH MPEI0CTABIISACT JIUITY MPaBO
HETMOCPEICTBEHHO 00PATUTHCS B OpraH KOHCTUTYILIMOHHOTO MPABOCY/IHS 3a 3alUTOMN MpaB,
HAPYILICHHBIX 3aKOHAMHU WJIM aKTaMH OPraHOB TOCYJAapCTBEHHOM BIIACTH.

3apyOeKHBIN OIBIT MPABOBOTO PETYIUPOBAHUS KOHCTUTYIIMOHHOM 3KaJlOOBI OBLIT
MPEeIMETOM HAy4YHBIX MCCJIEIOBAHUM TAaKUX YUYECHBIX-IOPUCTOB Kak: KpsikkoB B. A.,
Harrrox U. I1., Humbamucteiii T. O., CaBerko M. /1., Bmageraenxo c. Jl., Tecneraxko M. B.,
CenuBanoB A. A., barmait M. B. u apyrue.

[lenpr0 HacTOSAIIEW CTATbU SIBJISETCS HMCCIEJOBAHUE CYIIHOCTA W 3HAYCHUS
WHCTUTYTa KOHCTUTYIIMOHHOM 7Ka00bl KaK CPE/ICTBA 3aIUTHI MPaB U CBOOO]] YeJIOBEKA
Ha OCHOBE 3aKOHOJATEJIhCTBA 3apPyOCIKHBIX TOCYIAPCTB.

Bomnpoc o BBeeHHHM MHCTUTYTa KOHCTUTYLIMOHHOW >KaJOOBI B HAIIMOHATHLHOM
MPAaBOBOM TOJIE TPAAUIMOHHO BOCIPUHUMAJICS CIIOKHBIM W JIMCKYCCHOHHBIM CpeIu
YYEHBIX U TPaKTUKOB. CyIITHOCTh YKa3aHHOTO MHCTUTYTA 3aKJII0YaETCsl B HAJIMYUH TTpaBa
rpaxiaaHuHa OOpaTUThCA B OpPraH KOHCTUTYIIMOHHOW IOPUCIMKIHMHU 3a 3alluTOM

© Buwmnesckuu A. A., 2019

3



ISSN 0000-0000. Bectauk {onHY. Cep. E: IOpuanueckne nayku. 2019. Ne 1

HapyLIEHHbIX TpaB U CBOOOJ, 3aKPEIUVIEHHBIX B OCHOBHOM 3akoHe. MHCTUTYT
KOHCTUTYLIMOHHOM aJIoObl paccMaTpUBAETCs U KaK CHOCO0O 3aIIUThl TpakKIaHWHA OT
HapylLIeHUs1 ero mpas rocyxapcrsoM [1, c. 61-62].

[lenecooOpa3HOCTh MCCIENOBaHMS 3apyOekKHOTO OmbITa (PYHKIHOHUPOBAHUS
MHCTUTYTa KOHCTUTYLIMOHHOH >Kajo0bl 00yclioBIeHa HEOOXOAMMOCTBhIO OOecledeHus
3¢ (EeKTUBHOMN CHUCTEMBI 3aIMTHI MPaB JIHI] CPEACTBAMU KOHCTUTYLIMOHHOM FOCTULIMU HA
OCHOBE IOJIOKUTEIbHOW MHPOBOM NMPAKTUKH.

KoHcTuTynnonHnas »xano0a cymecTByeT B HEKOTOPhIX €BPONEHCKUX roCcyaapcTBax
(ABctpusi, Benrpus, benbrus, I'epmanus, Mcnanust) u rocymapctax JlaTuHckoit
Awmepuki (B yactHOCTH, B bpaszunun), Azuu (Keiprezcran, Monronusi, Cupusi, TaiiBanb,
Kopes), Adbpuku (bennn, Mapukuii, Ceneran, Cynan). KoHcTUTyIIMOHHO# kano0oit
UHAMBUAA MOTYT OBITh OO0XKaJOBaHBI: a) 3aKOH WM €ro OTIEJbHbIE MOJIOKEHUS
(bpasunus, I'epmanus, Mcnanus, CnoBeHus u T.1.); 0) Apyrue HOPMAaTUBHBIE AKTbI
(I'py3us, T'epmanusi) B) MUHIUBUIYyalbHbIE aIMUHUCTpPATUBHBbIE akKThl (ABCTpuS,
[Bseitapust), T) cyneoHbie pemieHus [2, c. 78]. [IpaBo rpakaannHa pH ONPEACTICHHBIX
3aKOHOJATENICTBOM YCIOBUAX MOTYT O0OpaIiaThbCs B KOHCTUTYLIMOHHBIE CY/IbI JUIS 3aIUThI
CBOMX KOHCTUTYIIMOHHBIX IIPaB U cBOOOJ, MPEAyCMOTPEHO, B YacTHOCTH, B KoHCcTUTYIIMU
Poccuiickoit ®eneparyu (4. 4 ct. 125), OcHoBHOM 3akoHe OPT (11.mm. 4a, 4B a03. 1 ct. 93),
3akone PecnyOnuku Ilompma «O Koucruryuuonnom Tpubynane» (ct. 31.1),
Kouncturyuuun CnoBennu (4. 3 ct. 162), Koncturynuu Benrpum (4.3 ct. 32/A),
Koncturynuu Cnosakuu (ct. 127, m. f) u. 1 ct. 130), Koncrurymuun Yexun (mommn. D)
n. 1 ct. 87), Koncturymuu ['py3uu (1. 1 ct. 89), Koncrurymu Keipreizckoit Pecyommiku
(m. 8 u. 2 c1. 82), Koncturyuuonnom 3akone «O Koncturyuuonnom cyne PecryOnuku
Tamxukuctany (4. 3 ct. 14), 3akone Yipaunsl «O KoncrutynnonHom Cyne YkpauHbDy
(ct. 55).

Teopust u mpakTuka CyleOHOW 3allMThI MpPaB YelIOBEeKa IMYyTEM YCTaHOBJIECHUS
COOTBETCTBUSl JEHUCTBUM M HOPMATHUBHBIX AKTOB OpPraHOB T'OCYJapCTBEHHOH BJIAcTH
JeHCTBYyIOLEH KOHCTUTYLMHM BrepBble chopmupoBanack B CoeanmHeHHbix IlTarax
AMepuKkH, T1e OpraHnoM KOHCTUTYLIMOHHOTO KoHTpouis B IlItarax sBusercs BepxoBHblit
Cyn CIIA, ynonHOMO4YeHHBIM TONKOBaTh OCHOBHOW 3aKOH M pemiarb BONPOC O
coorBeTcTBUM KoHcTuTyuu aktoB Konrpecca, [Ipe3naenTa u opraHoB BJIaCTH IITATOB.
Crnenyer orMeTuTh, yTo KOHCTUTYIIHA TIPSIMO HE MpEAYyCMAaTpPUBAET NpaBo BepxoBHOTO
Cyna CIIA ocymiecTBiasTh KOHCTUTYLIIMOHHBIM KOHTPOJIb. CBO€OOPA3HBIM «CTAPTOBBIMY
IIYHKTOM OCYILECTBJIEHUS] KOHCTUTYLIMOHHOTO KOHTpoJIsi CyioM CTallo peleHue, KOTOpoe
cynbst Jx. Mapman nocranosui B 1803 rony B m3BectHoM fene «MapOepu mpoTHB
Mbaucona». B Hem Mapiiait npuiiien K BEIBOAY O HEAEHCTBUTEIBHOCTH ITPABOBBIX aKTOB,
nporuBopedyamux KOHCTHTynMHM, W NpU3HAT HEKOHCTUTYIMOHHBIM pasfgen 13
®enepanbHoro 3akoHa «O cynoycrtponcte» [3].

[TpakTHueckas 1esaTeNnbHOCTh CyAeOHBIX OPraHoB, pexkae Bcero Bepxosnoro Cyna
CIIA, no npoBepke Ha cooTBeTCTBHE KOHCTUTYIIMM NPABOBBIX aKTOB JIETVIA B OCHOBY
aMEPHKAHCKOM MOJIENTN 3alUThI IIPaB U CBOOO]T YEJIOBEKA CPEICTBAMU KOHCTUTYLIMOHHON
IOCTULIMU. [TIaBHOW OCOOEHHOCTBIO 3TOW MOJENH SIBISETCA TO, 4YTO MPOBEpPKA
KOHCTUTYLIMOHHOCTH 3aKOHOB, IPYI'MX HOPMAaTHUBHBIX aKTOB IIPOBOAUTCS CYIaMHU TOJIBKO
B IPOIIECCE pPAacCMOTPEHUs KOHKpETHBIX Aen. [lpu paspemieHun crmopa mpoBepka
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KOHCTUTYLIMOHHOCTH aKTa OCYIIECTBISIETCSA B Ipeaeliax He OOb[YHOro, a
KOHCTUTYLIMOHHOTO CYIOIpon3BoACTBa. [IpH 3TOM 11060i1 001116 CTBEHHBIN MITH YaCTHBIN
UCTEI] MOXKET OTPULIATh KOHCTUTYLIMOHHOCTh 3aKOHA WJIM JE€UCTBUN MPABUTEILCTBA, TO
€CTh 3aKOHO/IATENIbCTBOM MPEAOCTABIISAETCS MPABO KaXAOMY YEJIOBEKY HE3aBHUCHMO OT
rpaxaancTa TpedboBars nposepku BepxoBubiM Cynom CIIIA KOHCTUTYLHMOHHOCTH aKTa,
NPUMEHSIEMOI0 WIH MOAJIEKAIEro NPUMEHEHUIO B €ro jene. JlaHHble yClIoBUS CTalu
OCHOBOM IPaBOBOTO PEryaUpOBaHMsI KOHCTUTYLIMOHHOM >Kajo0bl IpaxJaH B JAPYIHX
crpanax EBpomnsl u mupa [4, c. 82].

B cBoro ouepenb, B cooTBeTCTBUM CO CT. 96 DenepanbHoro KoHCTUTYLIMOHHOTO
3akoHa «O Konctutyuronnom Cyzne Poccuiickoit @enepanun» ot 21 uronsa 1994 roga
npaBo Ha oOpamenne B Kouctutymuonnsii Cyn Poccuiickoit ®enepauuu ¢
UH/IMBUIYaJIbHOM MM KOJUIEKTUBHOM kKa10001 Ha HapylleHHe KOHCTUTYLIMOHHBIX IIPaB
U cBOOOJX 00NanalT TpakJaHe, YbM MpaBa M CBOOOJBI HAPYIIAIOTCS 3aKOHOM,
NPUMEHEHHBIM WM HOAJISKAIIUM MPUMEHEHUIO B KOHKPETHOM Jieje, U 00beJUHEHNUS
rpaXkaaH, a TaKKe Jpyrue OpraHbl W JMIA, YKa3aHHbIE B (erepalibHOM 3akoHe [5].

KanoObl Ha HapyIIEeHHE 3aKOHOM KOHCTUTYLMOHHBIX MIPaB U CBOOOA MOTYT OBITh KaK
UHJIMBUYyaJbHBIMHM, TaK M KOJUIEKTMBHBIMHU. [IpaBo Ha oOpaieHue c >xano0Ooil B
Koncturymmonnsiii Cynl HMMEIOT TIpaXJaHe, HMX 3aKOHHbIC INPEACTaBUTENH, JIALA,
YIOJHOMOYEHHBIE TpaKJIaHaMU NPEACTAaBIATb MX HHTEPEChl B KOHCTUTYLMOHHOM
CYIOIPOU3BOJICTBE, OOBbEIMHEHNUS TPAXK/IaH, BKIII0YAs FOPUINYECKUX JIAL U OOIIECTBEHHbIE
opranmzauuu. OT UMeHH OOBEIMHEHUH TpakIaH OOpaTUThCS C KaJloOOW MOTYT Kak
CHELMAIBHO YIIOJIHOMOYEHHBIE Ha 3TO IPEACTABUTEIH, TaK U MPEACTABUTENH 110 JOJDKHOCTH
(m. 3 4.2 ct. 37, ct. 52, u. 2 ct. 53 3akona). [IpaBoM Ha obOpaiiieHre ¢ kano0oi HapsiAy C
POCCHICKMMHM T'pa’kAaHaMHU MMEIOT MHOCTPAHLBI M anaTrpuibl, a TaKkKe APYIHe OpraHbl U
JMLa, YKa3aHHbIE B peaepaabHoM 3akoHe. ComacHo YacTu 2 crarbu 96 3akoHa, K kKajnooe
TpeOyeTcsl MPUIOKUTh O(UIMATIBHBIN JOKYMEHT, MOATBEPKAAIOIIMN, YTO B IIPOLECCEe
NPaBOIPUMEHEHHS YTIOJIHOMOUEHHBI OpraH CChUIAETCSl HA OCHApUBAEMbIN 3aKOH.

®denepalibHBIN 3aKOH, KPOME TOTO, CTarber 97 onpenenser MarepuaIbHO-IIPaBOBbIE,
¢opManbHO-IpaBOBbIE W MpolLiecCyalbHble  MPEANOCBUIKM  JIOMYCTUMOCTHU
KOHCTUTYLIMOHHOW 3KasioObl, crnienuduyeckue s JaHHOTO BHa mpouenypsl. Tak,
*ayio0a Ha HapylIeHHWEe 3aKOHOM KOHCTHTYIIMOHHBIX IpaB M CBOOOX AOMYyCTUMA, €CIH
3aKOH HApyIIaeT KOHCTUTYLMOHHBIE MpaBa M CBOOOABI I'PaKJaH, U MPUMEHEH WIIU
HOJUIEKUT IPUMEHEHHIO B KOHKPETHOM JieJIe, PACCMOTPEHNE KOTOPOI0 3aBEPLIEHO WU
HAayaTo B CyA€ WIM HMHOM IIPABOIIPUMEHMUTENBHOM oOpraHe. JlomycTumMocTh
KOHCTUTYLIMOHHOM 5kajio0bl TOJBKO IO 3aKOHY MO3BOJISET 00Jee YETKO pa3rpaHUyuUTh
IIOJTHOMOUHS 1O 3aIlMUTE MpaB TpaxkaaH, Bo3jokeHHble Ha KoHctutynnonnsii Cyn u
Ipyrue cynasl [6].

Ecnu B KOHCTUTYIIMOHHOH ajio0e MOCTaBJIeH BOINPOC O HEKOHCTUTYLMOHHOCTU
OJTHOBPEMEHHO KaK 3aKOHA, TAK U OCHOBAHHOTO Ha HEM JIPYIrOro HOPMaTHUBHO-IIPABOBOTO
akra, To Konctutynmonssiil CyJi, Kak MpaBUIIO, OTPAHUYUBAET IIPEAMET CBOETO BHUMAHUS
3akoHOM. [Ipu3HaHue 3akoHa HecooTBeTCTBYyIOUM KoHcTUTynMM pemaer u cyabOy
OCHOBAHHBIX Ha HEM JAPYTMX HOPMAaTUBHBIX AKTOB, KOTOPBIE COMIACHO CT. 87 3aKOHa O
Konctutynmonnom Cyne He [OODKHBI NPUMEHATHCS W IOMJEkKAT OTMEHE B
YCTaHOBJIEHHOM TOPSJIKE.
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[Ipumenenne opranaMy KOHCTUTYLIMOHHOTO KOHTPOJISI BCErO KOMIUIEKCA CBOUX ITpaB
COZICHUCTBYET COXpaHEHHIO cOaTaHCUPOBAHHOCTH JACUCTBUI MyOIUUHBIX YUPEKIACHUN B
KOHCTUTYLIMIOHHOM  mpocTpaHcTBe.  COINIacOBaHHWIO  MHTEPECOB  CYyOBEKTOB
KOHCTUTYLIHOHHO-ITPABOBBIX OTHOILIEHUH U YKPETJIEHUIO KOHCTUTYILIMOHHOM CUCTEMBI B
3HAYUTEJILHOM CTETIEHH COAECHCTBYET (DYHKIHS CYJIOB 110 Pa3peIICHUI0 KOHCTUTYIIMOHHBIX
#anob [7]. B.A. KpsbkkoB cripaBeyIMBO OTMEYAET, YTO «HAJIMYUE TAKOW MPOLEAYPhI BO
MHOTIOM OIIpeNeNseT cMblch cymecTBoBaHus Koncturynumonnoro Cyna, W, HallpoTHB,
€€ OTCYTCTBHE 3aMETHO Obl 00ECIICHMBAJIO KOHCTUTYIIMOHHOE MpaBocynue» [8].

CTOouT OTMETUTB, YTO BOIPOC JTOCTYMHOCTH KOHCTUTYLIMOHHOM 7Kasl00bl peniaercs
B HEKOTOPBIX rocynapcTBax uHade. Tak, Hanpumep, B [loJbllie KOHCTUTYLMOHHAS Kaj00a
MOkeT ObIThb BHeceHa B KoHctuTyunoHHbli TpuOyHan mocie ucyepnaHusi BCex
MHCTAHIIMOHHBIX BO3MOXKHOCTEH 00XanoBaHusA. OTO MO3BOJSET MPEIOTBPATUTH
HEYMEPEHHYI0 3arpykeHHocTb KoHcTuTynmonHoro TpuOynama. 3akoH «O
Koncrurynuonnom TpubyHane» ¢opMynupyeT U Jpyrue OrpaHMYeHHs] NOCTYIIICHUS
XKaJio0 C LEbI0 PEJOCTaBICHHS Cyly BO3MOKHOCTEH [l HOPMAJIbHOU U 3P PEKTUBHON
paboThl, CPEN KOTOPBIX: OFPAaHUYEHHE CPOKOB MOJAYU KajloObl — TPU Mecsla CO JTHA
IOPUHATHAS OKOHYATEIBHOTO PEIIEHUS COOTBETCTBYIOIIMM OpraHOM; Hallnyue
YCTAHOBJIEHHOM (QOpMBI  KajmoObl; HaJU4YUue MNPOUEAYpPbl MPEIBAPUTEIBLHOIO
paccmotpenust kanoosl. CormacHo crarbe 51 3akona PecnyOmuku Ilompma «O
Konctutyunonnom TpuOyHalsie» npu npuHATUM Jena K paccmorpenuto Cyn n3Bemaet
00 3TOoM oMOyzicMaHa, KOTOpBIN B TeueHue 14 aHel ¢ MOMEHTa NOTy4YeHUs YBEIOMIICHHUS
3asBJIseT 0 cBoeM ywactuu B gene [9; 10, c. 133].

B cootBerctBun co crareein 98 3akona Konctutynmonnsii Cyn Poccuiickoin
Qenepanuy, TMNPUHAB K PACCMOTPEHHMIO HKallo0y Ha HapylleHHe 3aKOHOM
KOHCTUTYLIMOHHBIX MpaB U CBOOOJA IpakaaH, cooOIIaeT o0 3TOM Cyly WK APYyroMmy
Oprasy, pacCMaTpHBarOIIEMy J€EJI0, B KOTOPOM IIPUMEHEH WIN MOIJIEKUT IPUMEHEHHUIO
ocrniapuBaeMblil 3akoH. CooOlieHne He BJeUeT 3a CO0OM MpeKpalleHue MPOU3BOACTBA
IO JIEJTy, OTHAKO B TAKOM CITy4dae CyJ WIN APYTOW OPraH, pacCCMaTpPUBAIOIIMH JI€I0 BIIPaBe
IPUOCTAHOBUTH IPOU3BOACTBO A0 NpuHATUA pemeHus KonctutynuonHeiM Cynom
Poccuiickont denepanym.

[To mToram paccMoTpeHus *ajoObl HA HapyIIEHUE 3aKOHOM KOHCTHTYLIMOHHBIX
npaB u cBo6ox rpaxkaan Koncrtutynuonnsiii Cyn PO npuHUMAaeT 0JHO U3 CIEIYIOMUX
pELLEeHMI: O MPU3HAHUU 3aKOHA JINOO OTJIENIBbHBIX €ro MOJO0XKEHUH COOTBETCTBYIOIIUMHU
Konctutynuun P®; wnu o npusHaHMM 3aKoHA JIMOO OTHEIBHBIX €r0 IMOJIOKEHUIN He
OTBEYAIOIIMMH OCHOBHOMY 3aKOHY.

Crenyer yka3arb, 4to, Hanpumep, ctarbs 15 Koncturyuuu PecryOnuku Dcronus
rapaHTUpyeT MPaBO KaKJIOMY IPH PACCMOTPEHUHU €ro CyaeOHOro jeia morpedoBaTh
HPOBEPKH JTI000T0 3aKOHA MJTM MHOTO MIPABOBOTIO aKTa, KACaroIIerocs Aejia, Ui AeHCTBUs
oprana Ha coorBercTBUEe HOpMaM Koncrturyumu [11]. B cooTBeTcTBHME cO cTarhen S
3akoHa OctoHckor Pecnybnuku «O cyqonpou3BOACTBE B MOPAIKE KOHCTUTYLIHOHHOTO
Ha/130pay», €CIIU CyJl IPU PAaCCMOTPEHHUH CYIeOHOTO Jieia MPUXOAUT K BBIBOJLY, UTO 3aKOH
WJIM MHOM NPAaBOBOU aKT, KOTOPBIN ClIeyeT IPUMEHNUTD, HE COOTBETCTBYET KoHCTHTYINH,
OH MPHU3HAET 3TOT aKT NpoThBopedanuM KoHcTuTynnn u He npuMensier ero. Ecim cyn
CBOMM pELICHUWEM MPU3HAI 3aKOH WM HHOW IPAaBOBOM aKT HPOTHBOPEYALINM

6



ISSN 0000-0000. Bectnuk [JdonHY. Cep. E: IOpuauueckue nHayku. 2019. Ne 1

KoHcTuTyIMu 1 HEe MPUMEHUIT €r0, OH COOOLIAeT O CBOEM pelleHnH B [ ocynapcTBeHHbIN
cya u Kaniyiepy rocTuniuu, 4eM UHULMUPYETCS TPOU3BOJICTBO MO KOHCTUTYLIHIOHHOMY
Haj30py B l'ocymapctBenHom cyzae [12].

Ocoboro  BHUMaHMs  3acilyXuBaeT  (YHKIMOHMPOBAHHME  HMHCTUTYTa
KOHCTUTYLUHOHHOH kanoOwl B ['epmanuun. CornmacHo nmyHKTy 4a yactu 1 crarbu 93
OcnoBHoro 3akona @PI" Konctutynnonnsiii Cyn I epMaHin BBIHOCUT PELICHHUS], B TOM
qyCie, MO0 KOHCTUTYIHMOHHBIM >kanmobam. CornacuHo vactu 1 crarbu 90 3akona «O
®enepanibHoM Koncrtutyunonnom Cyne» ot 12 mapra 1951 rona takas xano0a MOXKET
ObITh TOJaHa JIFOOBIM JIMIIOM, KOTOPOE€ YTBEPKJAET, YTO TOCYIapCTBEHHAs BJIACTh
HapyIIMia OJHO U3 OCHOBHBIX MPaB WM OAHO M3 MpaB, YKa3aHHBIX B ab3ale 4 craTtbu
20, craresax 33, 38, 101, 103 u 104 Koncturyuuu. IlepeunciieHHble cTaTbu
npeaycMaTpuBaloT Bce IMpu3HaHHble OcHOBHBIM 3akoHoM OPIT rpaxknmanckue,
IIOJIMTUYECKNE, DKOHOMHUYECKHE, COLMAJIbHBIE W KYyJIbTypHBIE IIpaBa, IIpaBa
TOCY/IapCTBEHHBIX CITy>KaIllUX, MPUHIMI paBHoMpasus [ 13, c. 218; 14]. Mick MoxeT ObITh
NOJIaH MPOTHUB JHOO0r0 aKTa 3aKOHOJAATEIbHOW, UCTIOHUTEIBHON WK Cy1e0OHOM BIACTH,
€CJIM OH, M0 MHEHMIO UCTIA, HapyllIaeT €ro KOHCTUTYLHMOHHbIE MpaBa. Bo30yxeHue
Jena B TOPSIKE KOHCTHUTYIIMOHHOW KajoObl TpeOyeT B KadecTBE YCJIOBUS
IPEABAPUTEILHOE HUCIIOIB30BAHNE BCEX APYTMX CPEICTB IIPABOBOW 3aIuThl. OmHAKO,
UCTEI] MOXKET U30eXkaTh 3TON MIUTEIHHOW MpeaBapUTENIbHON CTaJuu, J0Ka3aB, 4YTO
NPUYMHEHHBIA eMy ylep0 UMeeT «o011ee 3HaueHNe» U 3aTsrMBaHUe PACCMOTPEHMS Jefia
MIOBJICYET CEPhE3HBIE U «HEMONPABUMBIE MTOCIIECACTBHSD B OTHOILIEHUH BCEX JIULI, KOTOPBIX
3TO MOXET KOCHyThcs [15, c. 4-5].

Kanoba 0 HEKOHCTUTYLIMOHHOCTH TOCYJAPCTBEHHOTO AKTa SIBJISETCS CyOCHTUapHOM.
Ecnu uck noman B npyroit cyn, To xanoba B Koncrturyumonusiit Cynq ®PI' moctynut
TOJILKO TOCIIE TOT0, KakK MpoiiieT Bce cynaeOHble HHCTaHIMKU. KpoMe Toro, oHa J10JKHA
OBbITh MPHUHATA K PACCMOTPEHMIO INPEIBAPUTEIBHON KOMHCCHEH, COCTOsIENH U3 Tpex
cyner Koncruryunonnoro Cyma, KOTOpasi MOKET OTKAa3aTh B MCKE, €CJIM OTCYTCTBYIOT
JOCTAaTOYHbIE OCHOBAHMSI IS MOJIOKUTEIBHOIO pelieHus. Takast mpoleypa Heooxonuma,
HOCKOJIbKY HaKOIUIEHHUE MCKOB OOBIYHO MPEBBIIIAET BO3MOXKHOCTU KOHCTUTYLIMOHHOTO
Cyzma nmo ux pacCMOTPEHHIO.

KoHcTuTyimonHnas sxano0a B COOTBETCTBHH C TIOJIOKEHUSIMU CT. 92 3akoHa T0JKHA
OBbITH MOJJaHa 1 0OOCHOBaHA B TEYEHHE OJJHOTO Mecsila. B cityuae eciu rcren nporycTui
YCTAHOBIIEHHBIN 32aKOHOM MECSYHBIN CPOK MO OObEKTUBHBIM ITPUYUHAM, OH UMEET MTPABO
B TEUEHHE JIBYX HEJIeJIb ITOCIIE NCUE3HOBEHHS PEMSITCTBIIM 00paTuThCs B CyJl C POCHOOH
BOCCTAaHOBHUTBH TaKOW CpoOK. lcrenm mOmKEeH M0Ka3aTh yBAXKHUTEIBHOCTH IMPUYMH, IO
KOTOPBIM OH HPOMYCTHWJI CPOK KOHCTUTYLHOHHOTO 0O0’KajoBaHMs. 3ampoc o
BOCCTaHOBJIEHUH CPOKa HE JIOMYCKAETCs, €CIU MPOILIO OOJbIIE FO/1a MOCIe UCTEUEHUS
3aKOHHOTO cpoka. Ecim sxano6a nmojaercs MpoTUB 3aKOHA WJIM MHOTO aKTa, UMEIOIIEro
BBICHIYIO IOPUUYECKYIO CHITY, OHa JOJKHA ObITh nosaHa B Konctutyunonssiit Cyn He
MO3AHEE OJTHOTO Iofia MOCJE BCTYIUICHHsI TAKOTO aKTa B CHILY.

Heckonbko mmupe, yeM B poccuiickoM 3akoHomaTensctse, B OPI' mpexycMoTpeHbl
OCHOBaHUS JIOIyCTUMOCTH KOHCTUTYLIMOHHOM %ano0bl Tpaxk/iaH, KOTopast JOJHKHA ObITh
NPUHATA K PACCMOTPEHUIO, €CITH UMEET (PyHIaMEHTaIbHOE KOHCTUTYIIMOHHOE 3HAYCHHUE,
a TaK)Ke B Clly4ae, €CJId OHAa HAIPABJICHA HA PEAIM3ALUI0 YCTAaHOBJICHHBIX OCHOBHBIM
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3aKOHOM IIpaB, a UCTIy OyIeT MPUYMHEH 3HAYUTENbHBIN yumiepO B ciayyae OTKa3a B
NPUHATUH KaJo0bl (cT. 93 3akoHa).

[HonoxwurensbHoe pemenue Koncrurynuonsoro Cyna no KOHCTUTYLIUOHHOM sKajio0e
Ha 3aKOH BJIEYET 3a cOOOM NMpHU3HAHUE €r0 HEKOHCTUTYIIMOHHBIM U aHHYIHPOBaHUE
HE3aKOHHOI'O PELIEHUs, IIPUHATOrO Ha OCHOBAHUM TAKOI'O 3aKOHA, €CIIM OHO HAapylIaeT
npaBa rpaxkaad. B cioydae ecnu ynoBiieTBOpeHa KOHCTUTYLIMOHHAS )kajo0a Ha cyfeOHoe
pemenne, To Cya aHHYIHPYET TAaKO€ peIIeHHE W BO3BpAIAET BOIPOC HA JOPAOOTKY
ynojiHoMoueHHOMY cyay. Konctutyuumonnsii Cyn BopaBe NpHU3HATh, UTO JH000€
HOBTOPEHUE JIEHCTBUS WM Oe3/1eHCTBUS, KOHCTUTYLIMOHHAS Kajlo0a Ha KOTOpble ObL1a
yIOBIETBOpEHA, B jAanbHedmem HapymaeT OcHoBHOM 3akoH. TakuM oOpazowm,
3aKkoHoAarenbecTBO Hanenser denepanpHbil Konctutynnonnsiii Cyz onpeneneHHbIM
IIPaBOM CO3JaHUs MPABOBOrO IpeLeaeHTa, mpenocTasisitomee Cyny AOMOIHUTENBHBIN
«BEC» B CHUCTEME OPraHoB ITyOJIMYHOU BIIACTH.

VYuureiBas ToT ¢akt, uro Peaepanbubiii Konctutyunonnsiii Cyn OPI 3anumMaet
0cob0e MECTO B CUCTEME ITyOJIMYHOM BIACTH, TOCKOJIbKY UMEET 3HAYMTEIbHOE BIUSHHUE
Ha CUCTEMY 3aKOHOJATEINILCTBA U IIPABOBYIO CUCTEMY I'OCYNApPCTBA B LIEJIOM, OH BBICTYIIACT
CBOCOOpa3HbIM «CaHUTApOM» TpaBa. AKTHBHas JAesITelbHOCTh DenepaabHOro
Koncturynnonnoro Cyna I['epmaHny CyIIECTBEHHO IOBBIIIAECT MPABOBYH KYJIbTYPY
HACEJICHNs. U COLMAJIbHYI0 POJIb KOHCTUTYILIMOHHO-TIPABOBBIX HOPM, IPEIOTBpAIIACT
npeHeOpexxenne OCHOBHBIM 3aKOHOM rocyzaapctBa. KoHCTHUTyLHMOHHas xajgo0a B
I'epmanun siBisieTcs JeMCTBEHHBIM MEXaHU3MOM 3allMThI PaB U CBOOOJ] YeloOBeKa, U
MOXKET OBITh IPE/ICTABIICHA, B OTIIMUUE OT AHAJIOTMYHOTO MHCTUTYTa B Poccuu, Ha moOble
HOPMATHUBHO-IIPABOBBIE AKTHI, KOTOPbIE HAPYIUIAKOT I'APAHTUPOBAHHBIC KOHCTUTYLIMECH
IIpaBa JINLA.

Takum 00pa3oM, HHCTUTYT KOHCTHUTYLIMOHHOW >KaJOObl Tpa)KJaH SBISETCS
IIOJIO’KUTENIBHBIM JOCTOSSHUEM MHUPOBOM KOHCTUTYLIMOHHOW NpakTuku. [lo cBoe cytn
KOHCTUTYLIMOHHAS ’ano0a — 3TO CPeACTBO KOHCTUTYLIMOHHO-TIPABOBO 3aIUTHI IIPaB U
cB0OOO/I yenoBeKa M TIpakJaHWHA, KOTOPOE 3aKito4aeTcss B OOpalleHHH CyObeKTa
oOxanoBaHusl ((hU3MUECKOTO WM FOPUIUYECKOIo JIMIA) B OPraH KOHCTUTYLIMOHHOU
IOCTUIIUH C %Kano0oi (MCKOM) Ha IeUCTBUS WK O€3/1eCTBUE YIIOJHOMOYEHHOTO OpraHa
BJIACTH, KOTOPBIA MPUMEHSIET 3aKOH (WJIM JpYroil HOPMaTUBHO-IIPABOBOM akT — B
HEKOTOPBIX T'OCYIAapCTBaX), KOTOPHIMA, IO MHEHHUIO KaJIOOIIMKA, OTPAaHUYMBAET WU
HapyIllaeT ero mpaBa U CBOOOABI, rapaHTHUPOBAHHbIE KOHCTUTYLHUEH TOCydapCTBa.
HccnenoBanne ocoOeHHOCTEW (PYHKIMOHUPOBAHMS HMHCTUTYTa KOHCTUTYLIMOHHOM
XKaJI0Obl B 3apyOEKHBIX CTpaHax sIBIAETCS HEOOXOJUMBIM YCIOBHEM IpPU PELICHUU
BOIIPOCA O CO3IaHUH M COBEPIICHCTBOBAHWH CHUCTEMBI KOHCTUTYILIMOHHOTO KOHTPOJIS B
IpPaBOBOM TOCYJapCTBE M MOCTPOEHUS 3(P(HEKTUBHOW MOJEIN KOHCTHUTYLIMOHHO-
IIPABOBOI'0 MEXAHM3MA 3allIUThI IIPAB IPAKIAH CPEACTBAMU KOHCTUTYLIUOHHOM FOCTULIMH.
JlocTyn rpaiaH K KOHCTUTYLIMOHHOMY IIPaBOCYAMIO TOJDKEH CTaTh HAJIEKHOM rapaHTUECH
COOJIIONIEHUS] TOCYIapCTBOM HX KOHCTUTYLIMOHHBIX MPaB U CBOOOI.
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CONSTITUTIONAL COMPLAINT AS A MEANS OF PROTECTING
RIGHTS AND HUMAN FREEDOMES UNDER THE LEGISLATION OF
FOREIGN STATES

The article discusses the features of the legal regulation of the institution of constitutional
complaint as a means of protecting the rights and freedoms of a person and citizen. The foreign
experience of the functioning of the constitutional complaint is analyzed on the example of the
legislation of the United States, the Russian Federation, the Federal Republic of Germany, the Republic
of Poland, and Estonia.

Keywords: constitutional complaint, human rights, protection of human rights and freedoms,
bodies of constitutional jurisdiction, constitutional justice.

YIK 340

I'epacumenko 1O. B.

HEKOTOPBIE TEOPETHUYECKHUE ACIHHEKTbBI COOTHOIIEHUA
CITPABEJJVIMBOCTHU U UHTEPECA B IIPABE

B cratwe cnenana momnsITKa JaTh TEOPETHUESCKOE 0OOCHOBAHUE IMOHSATHS CIIPABEIUBOCTE B TIPaBe
U OIpENeIuTh COOTHOLICHHE CIPaBEeIIMBOCTH M MHTEpeca B mpaBe. PaccMOTpeHBI 0COOCHHOCTH
MOPAJILHO-3THYECKOTO TIOHUMAaHHUSI CITPABEJIMBOCTH B MIpaBe, YICICHO BHUMAHUE aKCHOIOTHIECKOMY
COJIEPKAHUIO CIIPaBEATUBOCTH.

Knrouegvle cnosa: unTepec B IpaBe, CIPaBEIINBOCTh, €CTECTBEHHO-IIPABOBAas KOHIIETIIUS
MOHUMAaHUS TpaBa, CYINIHOCTh IMpaBa, peaau3alnus Ipasa.

CoBpeMeHHBIE TEHJCHIIMM TyMaHM3allMd TIpaBa M  3aKOHOJATEJIbCTBA
00yCIIaBIMBAIOT aKTyadbHOCTh U3YUYEHUS MPABOBBIX MOHATHM, TPUHIIUIIOB UHCTUTYTOB
4yepe3 MPU3MY €CTECTBEHHO-TIPABOBOW KOHLIETIIIMKM MPABOTIOHUMAHMS.

HoBrwle TeHAeHIIMM B MPaBOIMOHMMAHUHM TPEOYIOT MEepecMOTpa TPaTUIMOHHBIX
MPEJICTABIICHU O 3aKOHE KaK €IWHOM MCTOYHUKE crpaBeqiuBocTn. He wmeHee
aKTyaJlbHOM MpoOieMoi SBIsIETCA IpoOjieMa YCTaHOBJIECHHUS KPUTEPHUEB OIICHKH
MPaBOBBIX siBJICHNN. CIpaBeIIMBOCTH, KAK OCHOBHOM MPAaBOBOM IEHHOCTU MPUHAIICHKUT
IeHTpajdbHasl POjb B TIOHMMAaHUHU TpaBa U (POPMUPOBAHUH MPABOBOTO MPOCTPAHCTBA
obmectBa. COOTBETCTBEHHO, PEIICHHUE BOIMPOCAa O COOTHOIICHUHU CIPABEIIMBOCTH H
WHTEpeca B MpaBe sBISICTCS rapanTheil 23((HEeKTUBHON peanu3aluu mpasa.

TpaguuMOHHO  CHpPaBEMJIMBOCTh pacCMaTPUBACTCA KaK  XapaKTEPUCTHKA
00BEKTUBHOTO TIPaBa, €ro MPU3HAK U MPUHIIMI TTPABOMOPSIKA.

PazBuTHne dpunocodcko-nmpaBoBbIX B3MISIOB HA HJICHO CIIPABEIIMBOCTH IIPOU30IILIO
B 71oxy HoBoro BpeMeHU U MOMy4HsIo OTpakeHUE B pabOTax TaKWX MBICIUTENCH Kak
I". Tpouuit, ®@. bakown, T. To66c, Ix. Jlokk, XK. XK. Pycco. [Ipobrnembl cCOOTHOIICHMS TTpaBa
W CIIpaBeIMBOCTH OcBemleHbl B pabotax M. A. ITokpoBckoro, b. A. Kucrtsakosckoro,

© I'epacumenxo FO. B., 2019
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N. A. nbuna, JI. B. lllennnkoBoi, C. C. AnekeeBa, B. C. Hepcecsaia, B. O. UeTBepHuHa.
CBs3b KaTeropuii CpaBeIMBOCTA U 3aKOHHOCTH PAacCMaTrpyBAETCs B UCCICHOBAHUSIX
B. B. Camoxsanosa, 1. B. CtpokoBa

[IpobGnema cripaBeyIMBOCTH B TPaBE SIBISETCA OAHUM U3 OCHOBHBIX BOIIPOCOB
MOHMMAaHUA CYIIHOCTH TipaBa. MIHTepec — IaBHBIN (QakTop, MO0y IAIOMINN YeIoOBEKa
JIEHCTBOBATh, T.€. CO3/IaBaTh U PEaIM30BbIBATH OOIICCTBEHHBIE OTHOIIICHHUS.

Lens paGoThl — mpoaHATU3UPOBATh COOTHOIICHHE KATETOPH CIPaBEAJIMBOCTH U
WHTEpeca B IpaBe. B COOTBETCTBUU C 11€/1bI0 B pab0Te MPEANPUHSTA MOMBITKA PEIICHUS
TaKHX 3aJlad: PacKpPhITh OCOOCHHOCTH MOPATbHO-3TUYECKOTO MOHUMAHUS KaTeropuu
CIIPaBEJINBOCTh, PACCMOTPETh AKCHUOJIOTHMYECKOE COJIEp’KaHUE CHpPaBEIJIMBOCTH,
OMNPEACIUTh OOIIETEOPETUUECKUE XAPAKTEPUCTUKHU CIIPABEIJIMBOCTH KaK KaTerOpHH
npasa.

PaccMoTpuM, Kak COOTHOCSITCS CIPABEIIMBOCTh U UHTEPEC B paMKaxX MPaBOBBIX
oTHoIIeHUu|. CripaBeIIMBOCTh — OJJHA U3 OCHOBOIIOJIArAIONINX XapaKTEPUCTUK CYIIIHOCTH
mpaBa, BbIpaXarollasi IPUHIMIT PAaBEHCTBA JIIOIEH Mepell 3aKOHOM, HEOTBPATUMOCTh
HaKa3aHUs 32 HAPYIICHUE 3aKOHOB. DTO, KOHEUHO K€, MHOTOTPAHHOE SIBJICHHE, KOTOPOE
U3y4YaloT pa3UyYHble HayKd: QUIOCO(US, COLUOIOTHS, MOJIUTOIOTUS U TPABO.

OunocoPCKUl HIMKIONCANUESCKUNA CITOBAPh OMPEEseT CIPaBeIMBOCTh KaK
MPU3HAHUE PABEHCTBA MEXY JIOIAbMH U PABHOIO COOTHOILLIECHUS MEXAY MOCTYIKAMH
YeJoBeKa M TOCIEICTBUSAMHU JTHUX IOCTYIKOB, COOTHOIICHHE MEXKAY IpaBaMu M
00s13aHHOCTSAMH, 3aCIyraMd W BO3HarpaxiaeHueM. HecooTBETCTBHE MEXIy ITHMHU
MOHATUSAMHU OIICHMBAETCS KaK HecmpaBeqIuBoOCTh [1, ¢. 650].

B nepBoObITHOM 001I€CTBE MO/ CIPaBEIJIUBOCTHIO MOHUMAIOCH COONIONCHUE
OOIIETIPUHATOTO yKJIaAa >KU3HU OTIOB. CaMO IpeuecKkoe CIOBO «CIPABEITUBOCTDHY
03HAYaI0 «OObIYaiy, YKIaa JKU3HH.

C pasBuTueM o00IIeCTBA MEHSJIOCh W TMPEACTABICHUE O CIPABEAIUBOCTH.
CrpaBeIMBOCTh MOHUMAIOT KaK PaBEHCTBO JIIOJAEH M B TMpaBax, U B HCIOJIb30BAHUHU
MaTepualibHBIX U HeMmaTepualbHbIX Omar. C pa3BuTHEM B OOINECTBE OTHOIICHUH,
YpPEryaupOBaHHBIX MTPaBOM, JIFOAN HAYMHAIOT OTOXIECTBIIATh MIPABO U CIPABEITUBOCTb.

[TonsiTHe crpaBeITUBOCTH BIUIOTHYIO CBSI3aHO C OOLIMMHU OOBSICHEHUSMH IpaBa
€BPOIEUCKHX U pyccKuX ¢unocodoB, 0OpaTUBIINX CBOE BHUMAHUE HA CYIIECTBEHHYIO
B3aMMOCBS3b MEXy MPUHIUIIAMU CIPABEIJIUBOCTH U TPEOOBAHUAMH K COOIOICHUIO
HOpPM TIpaBa BCEMHU CYObEKTaMM OOIIECTBEHHBIX OTHOIICHHIA.

N3BectHbIit pycckuit punocod U. A. Nnbun nmocBaTHI pobieMe CripaBedInBOCTH
B rocyzapcTBe HeMaso pabot. Tak, B cBoeil kHure «lloroiee cepaie» OH MUIIET, YTO
CIPaBEIIMBOCTh HE MOXET ObITh (hOopManu3oBaHa, €€ HEBO3MOXKHO YCTAHOBUTH «IIO
dbopmyne», T.K. OHa KOHKpETHAa M >KM3HEHHA, OHAa WHAMBUIYyaJbHA ISl KaXXJOTO
KOHKPETHOTO YeJIOBEeKa U ciiydasi, MpocToe, (hopMaabHOE CIeIOBAaHUE 3aKOHAM BEJIET K
HecnpaBeIuBoCcTH. [lo Muenuto U. A. inbuHa, HM OAHO TOCYIApCTBO HE CIOCOOHO
MPUHSITh TaKWe 3aKOHBI, KOTOpbIe OyAyT CHpaBeIJMBBI IJiI BCEX, U HEBO3MOXKHO
MOCTPOUTH CIIPaBeIIMBOE OOIIECTBO MPH MOMOIIM OJHUX TOJBKO 3aKOHOB. Hu omuH
3aKOH HE MOXKET Y4YECTh M IPEIyCMOTPETh BCE pa3HOOOpa3ne >KU3HEHHBIX CUTYaIUH.
MIMEHHO MO3TOMY 3aKOH, B CHJIy CBOEM YHUBEPCAJIbHOCTH, YpaBHUBACT Jtofen. nbuH
aKIICHTUPYET BHUMAHHE HA TOM, YTO JIIOAM MO CBOEH MPUPOJIEC HE PaBHEI.
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Benukas ¢paniry3ckas peBOJIOIUS B KAU€CTBE CBOETO JIO3YHIa BhIOpaia J0KHOE
YTBEPKJICHUE O PABEHCTBE BCEX JIFOJIEU OT POXKIACHUS. JTO €CTECTBEHHOE PAaBEHCTBO —
BeJIMYaiiiiee 3a0yKACHUE YEIOBEUECTBA U TJIaBHOE MPEMATCTBUE ISl YCTAHOBJICHHS
CrpaBeUIMBOCTHU. [IpUHIIUIT paBEeHCTBA JIGKUT B OCHOBE MPUMHUTHUBHOTO MOHUMAHMS
CIPaBeUIMBOCTU. BbUIO OBl JIOCTAaTOYHO TOTNAA CKa3aTh: «OJMHAKOBBIM IIOISIM —
OJIMHAKOBYIO JIOJII0», UJIM «BCEM BCETO IO 3acIyraM» M BOINPOC ObLIT ObI pa3perieH» [2,
c. 20]. Cmbicn crpaBeIIMBOCTA COCTOMT KaK pa3 B HEOJIMHAKOBOM OOXOXKICHUU C
HEOJMHAKOBBIMHU JIIOIbMHU. PaBEHCTBO HE 3aMeydaeT HHAWBHUAYAIBHOCTU KaXKJOTO
OTJENBHOTO YEJIOBEKa, HE CUUTACTCA C KU3HEHHBIMU OOCTOSTEIHCTBAMU U MMEHHO
Mo3TOMY OHO (opMalbHO U Oe3xku3HeHHO. CrpaBelIMBOCTh, 0 MHeHUI0 WinbuHa,
HaMpOTHUB, YUYUTHIBAET OECKOHEUHOE MHOr000Opa3ue KU3HU U YUUTHIBAET 0COOCHHOCTH
Kaxaoro nHauBuaa. GopMaibHOE 3aKOHHUYECTBO BCETIa BEJET K HECIPABEIIMBOCTH.
JIr000i1 3aKOH ABIAETCS OTBICYCHHBIM MPABUIOM, KOTOPOE HE MOXKET MPEAYyCMOTPETh
BCI0O MHOTOTPAaHHOCTbH >XM3HHU. CHpaBeIIMBOCTH HYXHBI HE TOJBKO «IIPABHIIbHBIEY
3aKOHBI, HO U KHBOE YEJIOBEYECKOE TBOPUECTBO, XKa)kaa mpapnabl. Eciiu B rocymapcTse
HET >KMBOTO U CIPaBEJIMBOIO MPABOCO3HAHHUS, TO €My HE CMOTYT MOMOYb HUKAKHE,
Jla)K€ camble HUJeaJIbHbIE 3aKOHBL. MIIBMH MNHIIET, YTO «...CHPaBEMJIMBOCTh HE
OTBJICUCHHOE TMPABUJIO IJIS BCEX CIy4aeB M JUIsl BCEX JIIOEH, MO0 Takoe MpPaBUIIO
YpaBHUBAET, a HE «OMPEAMEUNBACT) (OT CIIOBA «IIPEeIMET) Ku3Hb. CIpaBeIMBOCTh HE
CIeAyeT MPEACTaBIATh ceOe MO CXeMaM «pa3 W HaBCETAa», <JUIsl BCEX JIOACH»,
«moBcioay». 160 oHa UMEHHO HE «pa3 HaBCET/a», a KUBOW MOTOK MHIWBUIYaTbHBIX
orcryrmieHui. OHa He «JIIs BCEX JIIONCH», a I KaKJI0ro B ocoOeHHOCTH» [2, ¢. 25].

Hpyroii uzBectHbit ¢punocod Bragumup CooBbEB ONpeAesisil CYyIIHOCTh MpaBa
Yyepe3 €ro B3aMMOCBSI3b C TAaKUMHU KaTeTOPHSIMHU KaK CIIpaBeIJIMBOCTh U cBoOoma. OH
yTBEPKJ1all CBOIO CBOOOMY Kak MpaBo, M MPU3HABAI MPaBOM cBOOOIy apyrux juil. Ho,
BMECTE C TeM, MPaBO COJIEPKUT U TpeboBaHue ero peanusaruu. CBoOOJa yeloBeKa,
HE3aBUCHMO OT TOTO, MOJIY4YHIa JIU OHA CYOBEKTUBHOE MPU3HAHKE UJTH HET, BCETa MOIyia
OBl Ha JieJie OTPaHUYMBATH CBOOOAY JAPYroro Jjuia. ITo TpeOOBaHUE MPUHYIUTEIHLHOMN
cipaseuBocTH COJOBREB COM3MEPSI C Haeel o0iero 6jara wiM OOIIECTBEHHOTO
WHTEpECa, KOTOPBIA 3aKJIOYayiCs B JKEJaHWMU OOINeCTBa peaanu3oBaTh PUHIIMI
crpaBeIMBOCTU. Mepa u crocod MpeTBOPEHUs B KU3Hb MPHUHIIUIIA CIIPABEIJIMBOCTH
HAMPSIMYIO 3aBUCST OT MOPAJILHOTO COCTOSTHUSL M TIPABOBOM KYJIBTYPhI BCETO 00IIeCTBA
[3, c. 324].

be3ycioBHO, TocynapcTBO HPHU3BAaHO OOECIEYUTh MPHUHSATHE W MPUMEHEHHE
CIIpaBeNIMBBIX 3aKOHOB. HO ciemyer OoTMETHTh, UTO HEBO3MOXKHO CO3/1aTh 3aKOH,
KOTOPBIM ObUT ObI aOCONIOTHO CIIPAaBEIJTMBBIM JIJIsl BCeX. BCsAKMiA 3aKOH MpeAcTaBIseT
co0oil ompeneneHHble orpaHudeHus. [0CymapcTBO MOCPENCTBOM 3aKOHA JIOJKHO
MaKCUMaJbHO OTPaHUYUTh HECHPABEAIUBOCTh U CO3/aTh YCIOBUS JUIsl COONIOACHUS
CIPaBEIMBOCTU B OOLIECTBE.

Yto ke MOXKET 3aCTaBUTh JIFO/IeH TTOCTYTaTh CIPABEAJIMBO, €CIIM UHOT/IA UX JIMYHBIE,
cOOCTBEHHBIC MHTEPECHI HE BCET/Ia COBIMAJIAIOT C TPEOOBAHUSAMU ATON CIPABEITUBOCTH?
NMeHHO Hanmnyue WHTepeca, TO €CTh JIMYHOW 3aMHTEPECOBAHHOCTHU OIPEACIIACT TO UIH
MHOE MOBE/ICHUE YeloBeKa. 1o, YTO B IPEACTABICHUH OT/IEIBHOIO YEJIOBEKA CIPABEATUBO
10 OTHOIIIEHUIO K IPYTOMY, HE BCET/Ia CUMTACTCS CIIPaBEAJIMBBIM IO OTHOIIEHUIO K ce0e.
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[IpoGnema cymiecTBOBaHMS CIPABEIMBOCTH B OOILECTBE HANPSAMYIO 3aBUCUT OT
CYObEKTHBHOTO HHTEPECA, KOTOPBIH SIBJISIETCS OCHOBOM MTOHUMAHUS CIIPABEJIMBOTO WU
HecrpaBeIuBoro. Camu )K€ MHTEPECHI JIIOAEH 3aBUCAT OT UX MOPAJIBbHOIO PAa3BUTHS.

B nmpaBoOTHOIIIEHUSX MPUHIUIT CIIPABEAJIMBOCTH 00ycIaBiIuBaeT chepy 4yacTHOM
ABTOHOMHH JUYHOCTU. HopMaTuBHBIE OTpaHMuYCHUs MpPaB CyObEKTa OO0YCIOBIIECHBI
peanu3anyel B MpaBOOTHOLIEHUSAX WU IPU3HAHKS CyOBEKTUBHOTO MPaBa JIpyroro JiMia.
OcHoBaHMEM OrpaHHYEHHS TIPaB CYOBbEKTa B MPABOOTHOIIECHUSX SBIISFOTCS MIPaBa JIPyroro
JUUa WM O00S3aHHOCTh CaMoro cyObEeKTa, KOTOpble€ BO3HUKAIOT HAa OCHOBAHUU
€CTeCTBEHHOI'0 IpaBa, 3aKoHa WJIM JoroBopa. CHpaBeIMBOCTh MOHUMAETCS Kak
JOCTHKEHUE KOMIIPOMUCCA MEXKTY MPaBaMy M HHTEPECaAMH CYOBEKTOB IPABOOTHOIIICHHIA.

[To muenuto JI. U. [lerpaxkuukoro, AEMCTBHE MpaBa «...COCTOUT, BO-NIEPBBIX, B
BO30Y>KJIEHUHU WJIM TOJABICHUU MOTHBOB K Pa3HBIM JEUCTBUSM U BO3JACP>KaHUSIM
(MOTHBAIIMOHHOE WJIM UMITYJIbCUBHOE JCHCTBUE MpaBa), BO-BTOPHIX, B YKPEIUJICHUU U
Pa3BUTHHM OJHUX CKJIOHHOCTEW M 4YEpT UYEJIOBEUECKOTO XapakTepa, B OCIablieHUU U
HMCKOPEHEHHUH IPYTUX, BOOOIIE B BOCIIUTAHUU HAPOIHOM MCUXUKU B COOTBETCTBYIOIIEM
XapakTepy W COACPKAHUIO JCHUCTBYIOIIMX TMPABOBBIX HOPM  HalpaBICHUH
(memaroruyeckoe neWcTBue npasa)» [4, c. 261].

MMeHHO MO03TOMYy W HEBO3MOXKHO pELIUTh MNpOoOJIEeMYy CIpPAaBEAJIUBOCTH B
rocyznapctse 0e3 MOBBIIMICHHUS YPOBHS HPABCTBEHHOCTH Ka)KJOTO 4JieHa OOIIEeCTBa.
Mepunom ke HpaBCTBEHHOCTH BBICTYMHAET TO, KAK YEJIOBEK COOTHOCUT CBOWM JIMYHBIN
UHTEPEC ¢ MHTEPECOM OOIIECTBEHHBIM, COMOCTABISET CBOE MOBEJACHHUE C TOW MOJIb30U
WIN BpPEIOM, KOTOPOE€ OHO MOXKET HaHECTU OOIIECTBY. 3/1€Ch KIIIOUEBYIO POJIb UTPaeT
YpOBEHb KYJIbTYphl U HPABCTBEHHOT'O pa3BuTHA obO1ecTBa. [lonaraem, 4yTo, rocynapcTso
JIOJDKHO TpujlaraTb MaKCUMAalIbHbIE€ YCHJIMSL [JI1 BO3JEJbIBAaHUS IPABOBOM U
HPABCTBEHHOM KYJIBTYpbl CyOBEKTOB MpaBa. IlocpeacTBom npasa rocyaapctBo o0s3aHO
BO3/ICHICTBOBaTh Ha WHAMBHUAA TaKHUM 00pa3oM, 4yTOObI 3aMHTEPECOBATh, T.€. BHI3BATH
MHTEpPEC K IMOJIE3HOMY JJIsi 00IECTBA MOBEACHUIO.

Ha nam B3misii, HpaBCTBEHHBIN YPOBEHb OOIIECTBA OMPENENSIETCS] CIIOCOOHOCTHIO
CYOBEKTOB IMOCTaBUTh MHTEPECHI PYTOTo BhIlIe CBOMX. HpaBCTBeHHAast KpacoTa TMYHOCTH
COCTOMT B YMEHHUHU O€3BO3ME3/IHO MOIEIUTHCS C HYKIAIOIIUMCS CBOEH COOCTBEHHOCTBIO
U UHbIMH Onaramu. B ocHoBax commansHOM KoHIenuu Pycckoii [1paBocnasroit Lepkeu
naHHas unaed cpopmynupoBaHa cienyroumm oopasoM: «OTHOLIEHHE MPaBOCIABHOIO
XpUCTHAHUHA K COOCTBEHHOCTH JOJIKHO OCHOBBIBATHCS HA €BAHTEIBCKOM MPUHIIUIIC
JT00BU K OJMKHEMY, BRIpaXKEHHOMY B cioBax Crmacurens: «3aroBe/ib HOBYIO a0 BaM,
na mobute Apyr npyra; Kak s Bo3nroOun Bac, Tak U Bbl Aa jroourte apyr apyra» (Uu.:
13, 34). Ora 3anoBenp SABISIETCS OCHOBOM HPABCTBEHHOT'O MoBeneHus: xpuctuaH. OHa
JIOJKHA CITY>KUTh IS HUX |, ¢ IO3UIH LIepkBu, 17151 OCTaIbHBIX UMIIEPaTUBOM B chepe
PEryJIMPOBaHUS MEXUYEIOBEUECKMX OTHOIICHU, BKIIIOYas UMYLIECTBEHHbIE» [5].

HemanoBaxHoe 3HaueHne B (POPMHUPOBAHUM OOIIECTBEHHO-IIOJIE3HOTO MHTEpEca
UMEET U JEATEIIbHOCTHh CPEACTB MaccoBOW wHpopManuu. VIMEHHO 3TOT MHCTUTYT
HazieJieH OOJIBIITMMH BO3MOXKHOCTSIMH IO CO3JaHHIO OOIIIECTBEHHOTO MHEHHUS. A ykKe
0OLIECTBEHHOE MHEHHE OKa3bIBAET BIMSHUE HA MOBEACHHUE KaX /100 YEJIOBEKa, B KAKOM-
TO Mepe ¢opMupyeT ero HHTepec B BblOOpe moBeneHus. IIpaBo »xe mnpusBaHO
ypaBHOBELIMBAaTh HHTEPECHl BCEro oOOIIecTBA W OTIEIbHOM JUYHOCTH. TOJIBKO
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CIIpaBeJINBOE MPABO MOXKET BBI3BATH M 3aKPEMUTH 00IIECTBEHHO-TIOJIE3HBIN HHTEPEC B
JEATEIbHOCTH 4YesioBeKa. VIHBIMU CIIOBaMU, €CIIM MPaBO 3aKPEIUIIET CIpaBeINBbIE
OTHOILCHUS, © UHAUBUJ OCO3HAET 3TO, TO K TaKOMYy MpPaBy BO3HUKACT YBAXKECHHE U
BHYTpEHHEe yOeKJIeHHE B HEOOXOIMMOCTU CIIEIOBaTh TAaKUM IPABOBBIM HOpPMaM.

Takum 00pa3oM, SKOHOMUYECKUE M WHBbIE WHTEPECHI YeJIOBEKa MOIYUHSIIIOTCS €T0
HPABCTBEHHBIM UHTEpecaM. IMEHHO CIIpaBeUIMBOCTh IOJKHA BBICTYTIATh HHCTPYMEHTOM
NPEOIOJICHNUs KOH(PIUKTOB MEXKIY MHTEpEecaMH OTIECIBHOTO CYyOBEKTa M UHTEpecaMu
obmectBa. [IpaBo mpu3BaHO CIpaBeIJIMBO KOOPAUHUPOBATH UHTEPECHI JIOAeH. 3a1aya
npaBa HE B TOM, UTOOBI PeaIn30BaTh CyOEKTUBHBIC «CIIPABEIUBBICY KETAHUS KaKIOTO
YeNoBeKa, a B TOM, YTOOBI CO3/1aTh TaKHE YCJIOBUS, KOTOPHIE MO3BOJIAT 0OECIEYUTH
MOTHBAIMIO, UHTEPEC JIIOJIEH MOCTyNaTh CIPaBeaJIUBO.

NMeHHO crnipaBensiuBOCTh, Ha HAIl B3IV, ABIsAETCS rapaHTtheil 3pdexTuBHOM
peanu3aiuu npasa B oomiectse. CripaBesIMBOCTh SIBISAECTCS PhIYaroM, KOTOPBIA BO3BOAUT
MpaBO Ha BBICOKWW YPOBEHb U BBI3BIBAET IOJOXKUTEIBHOE OTHOUIEHUE BCEX YJICHOB
oOuiecTBa K TakoMy IpaBy, GOpMUPYET y YEJIOBEKA HHTEPEC K €ro COONIOEHUIO Yepe3
OCO3HaHHME HEOOXOAMMOCTH U MPABUIBHOCTH 3aKOHA.
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T'op6arenko E.B.

K BOITPOCY O IMPABOIIPEEMCTBE B HACJIEACTBEHHBIX
ITPABOOTHOIIEHUAX

B cratbe paccMaTpruBarOTCA TCOPETUYCCKUE BOIIPOCHI HACICACTBEHHOI'O MpaBONPEEMCTBA, a
TAaKXKC BOIIPOCHI CBA3AaHHOCTHU JIMI], HAACJICHHBIX IIPpAaBOM Ha HACICACTBO C CaMHUM 00bEKTOM
HaCJICACTBECHHOI'O MPaBOIIPEEMCTBA — HACJIICACTBOM. I/ICCJIeIlyeTCSI XapakKTep npaB Ha HACJICACTBO BO
BPEMCHHBIX I'paHUIAX MEXKIAY OTKPLITUEM HACJICACTBA U €T0 NMPUHATUCM.

Knrwuesvie cnosa: HpaBo Ha HaCJICACTBO, HACJICACTBCHHOC IIPAaBOOTHOUICHUE, «JICKAUECC
HaCJICACTBO», HACIICACTBEHHOC IMPAaBONPEEMCTBO.

HacnenctBeHHOE MPaBOOTHOIIIEHUE BO3HUKAET BCIIEACTBUE OTKPHITHSI HACIIE/ICTBA,
4YTO O3HA4YaeT BBHIOBITHE HAcCIeNONaTeNsl U3 CYOBEKTOB MpaBa M HEOOXOAMMOCTH
ompeeieHUs] FOPUANUECKON CyAbObl TEX MPABOOTHOIICHHM, B KOTOPBIX OH HaXOJUJICH,
C LIETBIO TIOJTHOM 3aMEHbI CyOBEKTa, KaK B IpaBe COOCTBEHHOCTH, TaK U B APYTUX MPaBax
U 00513aHHOCTSX, KOTOPBIE BXOAST B COCTAB HACIEACTBA.

Hanuuue omnpeneneHHON IOpUIUYECKON CBS3U MEXKIY CYObEKTaMU, KOTOPHIC
BCTYIIAIOT B NIPAaBOOTHOUIIEHHUSI IPABONPEEMCTBA, HEOJHOKPATHO OTMEYaJOCh B
crieraiibHOM uteparype [1; 2]. B mokTpune chopMupoBaH moaxol, CONIaCHO KOTOPOMY
CO CMEPThIO CyOBeKTa (PaKTUUECKHU MPEKPAIAIOTCS T€ OTHOIICHUS, KOTOPBIE CBA3BIBATN
€ro ¢ APYruMu JIMIaMH TI0 MOBOAY uMyIlecTBa. OHAKO IOPUIUIECKH 3TH OTHOIICHHS
HE MPEKpaIlaloTCs, OHU MPOAOHKAIOT CYIIECTBOBaTh, C TOW JIMILb Pa3HULIEH, YTO HA
MECTO BBIOBIBIIIETO CYObEKTa MPUXOIUT €ro MpaBonpeeMHUK. CBs3b MEXKIY CyOBhEKTaMH,
YYaCTBYIOIIUMH B MPABOMPEEMCTBE, MOPOXKIAACTCS, KaK CIEAYEeT U3 BBILIICYKa3aHHOTO,
CaMUM MPABONPEEMCTBOM, B PAMKax KOTOPOIO OCYHIIECTBISIETCSA MEPEXO] MpaB.

[TockonbKy 1E€TBI0 BOBHMKHOBEHHS MPABOOTHOILICHUS SIBIIAETCS MPUOOpPETEHHE
BO3MOXKHOCTEH moTpebieHus couuanbHoro Omara [3, c. 205], MOXKHO cienarh BBIBOI,
YTO MPABOOTHOIIICHUE SBISIETCS MPABOBOM (hOPMOM CBA3AHHOCTH KaK CyObEKTOB MEXTY
co00i1, TaK M KaXJIOTO M3 HUX C COIMAIBbHBIM OJaroM. YKa3aHHOE HAIlIO OTpaKeHHE
B cTaThsix 44, 47, 74 I'paxxnanckoro kogekca Yikpaunsl (nanee — ['K Ykpaussl), B KOTOPBIX
peyb uAeT 00 YCTAaHOBJICHUW HOTAPUYCOM OINEKH HaJ HUMYIIECTBOM O€3BECTHO
OTCYTCTBYIOILIETO JIMIIAa, WU JHI[A, MECTO NpeOBbIBaHUS KOTOPOTO HEU3BECTHO.
CBs13aHHOCTH MPABOOTHOIIIEHUEM, KOTOPOE BO3HUKAET BO BPEMs OTKPBITHS HACIIEACTBA,
OTMEYAETCsl HEKOTOPHIMU YUEHBIMH U MEKy HACICAHUKAMU U JIUI[AMU, KOTOPbIE MOTYT
MpU3bIBAaThCs K HacienoBaHuio [4, c. 58]. CBsI3aHHOCTh CYOBEKTOB HACIIE/ICTBEHHBIX
MIPABOOTHOIIIEHUH OTMEYAETCS B FOPUINYECKOM JIUTEPAType U B MPOIIECCE UCCIICTOBAHUS
CEKyH/IapHBIX MPaB, MOJ[ KOTOPHIMU MOHUMAIOTCS CYOBEKTUBHBIE IPAXKIAHCKUE TIPaBa,
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KOTOPBIM MPOTHUBOCTOUT CBSI3AHHOCTH JAPYTOr0 CyObEKTa, a He, KaK MPHUHSATO CUMUTATh,
ero o0s3aHHOCTH [5, c¢. 776].

[lenpto maHHOUM CTaThbU SABISIETCS MCCIEIOBAHUE XapakTepa crenuduueckoit
HEpa3pbHIBHOUN CBSI3M, BO3HUKAIONIEH B HACIEICTBEHHBIX MPABOOTHOIIECHUSIX MEXKITY
cyObeKTaMu TpaBa, a TaKkKe CYObEKTOM IpaBa M OOBEKTOM €ro mpaB B MEPHOJ 0
MIPUHSTUSL HACJIE/CTBA.

B ropunnyeckoii nureparype, Kak MpaBUlO, YKa3bIBa€TCSl HA YCTAHOBIIEHUE TaKOM
HEpa3pbIBHOM CBS3M MEXIY CYOBEKTOM TpaBa v OOBEKTOM €ro MpaB, KaK O KOHIIENTYaJTbHOM
00BSICHEHMM HEOOXOJMMOCTH CaMOr0 WHCTUTyTa HacienoBaHusi [6, c.54]. UHbimMu
CJIOBaMH, CMEPTh HACIIEOIATENS, KaK U OOBSBIICHHUE €0 B CYIEOHOM MOPSIKE YMEPIIIHIM,
MOPOXKIACT COCTOSIHUE TIPABOBOM CBS3aHHOCTH ISl BCEX CyOBEKTOB, KOTOPHIE HE UMEIOT
JI0 OTPEIeICHHOTO MOMEHTA CTaTyCca HACJIEAHUKA, U KOTOPhIE 0OsI3aHbI BO3/IECPKUBATHCS
OT JCHCTBUH, MOCITAIONIMX Ha «JIeKadee» HaciIeacTno [6, c. 18].

B nuteparype BBICKA3bIBAETCSA MHEHHME, 4YTO HACJIEACTBO OXpAaHSETCS Kak
UMYIIECTBO OyIyIIero cyohekTa, TO €CTh HACIEAHHUKA, MIOCKOJIBKY ISl TOTO, YTOOBI 3TOT
MMYIIIECTBEHHBIN KOMIUIEKC MOJIb30BaJICs 3aIUTOM, TpeOyeTcs TOIBKO, YTOOBI Ha TAHHOE
UMYIIECTBO OBbUT MPETEHACHT, U BOOOIIEe HEe TpeOyeTcs, 4TOOBI OH B ATOT MOMEHT OBbLI
B Hanmuuuu [7, c.450-451]. Takoil mogxon ABISETCA ONPaBIAHHBIM OTHOCHUTEIIBHO
OXpaHBbI MPaB MOTEHIIUAIBLHOTO CyObekTa. [IpuHsaTHE Mep 10 OXpaHe HACJIECTBEHHOTO
MMYIIIECTBA, YCTAHOBIICHHE ONEKH HaJl UMYIIIECTBOM, 3aKJIFOYCHHE JJOTOBOPA YIIPABICHUS
MMYIIECTBOM OCYIIECTBIISIETCS B UHTEPECAX KOHKPETHBIX, BOBMOXKHO, HA 3TOM JTare He
ONpeEIEHHBIX JIUI, HO B UX HHTepecaX. Tak, comtacHo cT. 1283 I'K Vkpaunsl, oxpana
HACJIEICTBEHHOTO HWMYIIECTBA OCYIIECTBIACTCSA B MHTEpecax HACIEIHHUKOB,
OTKAa30I0JTy4yaresieil U KpeIUTOPOB HACIIEAOAATENS C LIETBI0 COXPAHEHUS €r0 10 PUHATHS
HACJIEJICTBA HacleAHUKaMu. Eciii HacneTHUKU OTCYTCTBYIOT WIIA UX KPYT HE OMpeeIicH,
MEpbl O OXpaHE HACIEICTBEHHOI0 HMYILIECTBA IPUHUMAIOTCS MO WHHIMATHBE
HOTapuyca. B ciayuyae oTCyTCTBUS HACIETHUKOB WM UCTIOTHUTES 3aBEIIaHUs HOTapUYC,
€CJIM B COCTAaBE HACIEACTBA UMEETCA UMYIIIECTBO, TpeOyrollee CoAepKaHus WK YX0/a,
3aKJII0YaeT JOTOBOp OO YIpaBIE€HUU HACIENCTBOM ¢ Apyrum juiom (ct. 1285 T'K
VYkpaunsi).

OTHOCHUTENBHO 3alIUTHI NIpPaB KaKk CHUCTEMbl MEp pearupoBaHUsl HA Cllyyau UX
HapylIeHUs, TO, OYEBUIHO, OHa (3ammuTa) TpeOyeT OmpeaeICHHON CTEleHU
uaeHTu(uKanu cyobekTa, IpaBo KOTOPOTO HAPYIIIEHO.

B ocHOBe CBA3aHHOCTH HACJIETHUKOB NOTEHIMAIBHBIMH [IPAaBAMU HA HACJIEJICTBO
HaXOJUTCS MPUHAJICKHOCTh HACJIEACTBA HACIEAHUKY KaK pe3yibTaT IOPUINYECKH
dbopManM30BaHHON MPOIEyphl Mepexoja ero oT HaciefoAareis K HacineaHuky. Cam
nepexosl mpaB U oOsA3aHHOCTEW peanusyercss B (opMmMe HOPUAMYECKUX JIEHCTBUH,
HaMpaBJIEHHBIX Ha (POpMaNU3alli0 BOJEU3BSIBICHUS CyObEKTa, Ha BCTYIUICHHUE B yKe
MMEIOIIHECS MPAaBOOTHOIICHUs. Tak, peanu3alus rnpaBa Ha HACJIEICTBO IIPOUCXOAUT B
OTpeIeTICHHON 3aKOHOM (popMe — MyTEeM MOJaud HOTApPUYCY 3asiBICHHUS O MPUHITHU
HacnencTa. [IpaBa u 00sI3aHHOCTH, KOTOpbIE MPUOOPETAECT HACIEIHUK B PE3ybTaTe
NPUHSITUS HACIEICTBAa, MOTYT OBITh TOATBEPXKIACHBI TOJBKO AaKTOM MPHUHSATHS,
COBEPIICHHBIM B OIpPEEICHHON 3aKOHOM MpPOIECCyalbHOU (opMe — 3asiBICHUU O
MPUHATHU HACIEJCTBA C 3aBEPEHHOM MOJIMHHOCTHIO MOANUCH Ha HeM. Hampotus,

16



ISSN 0000-0000. Bectnuk [JdonHY. Cep. E: IOpuauueckue nHayku. 2019. Ne 1

NPEJCTaBICHUE HOTAPUYCY 3asBIEHUS 00 OTKa3e B MPUHSATUU HACIEICTBA, O3HAYAET
JIMILIEHUE TAKOTO NPaBa y HACJIEAHHUKA. YKa3aHHOE CBUETEIbCTBYET O HEONIPEIECTICHHOCTH
TaKOTro MpaBa HACcIEAHHUKA JO UCTEUEHHs CPOKA Ha MPHUHITHE HACIIEACTBA, a €CJIU PeYb
ugeT o0 uMyIIecTBe, NpaBO Ha KOTOpOE MpeaycMaTpuBaeT 00s3aTeIbHYIO
rOCYJIapCTBEHHYIO PErUCTPAIUIO, — A0 PETUCTPAIlMU TaKoro Ipasa B [ocynapcTBEHHOM
peecTpe npaB Ha HEABUKUMOE HUMYLIECTBO.

JI7ist BBIICHEHUS CYIIHOCTH TOTEHIMAJIbHBIX MPaB HA HACIEACTBO HEOOXOIUMO
paccMOTpETh TaKylO0 KaTEropuio, Kak Mepexoj]] CyObeKTUBHOIO IpaBa M IMPaBOBOMU
00513aHHOCTH, KOTOPYIO B JOKTPUHE MPEAJIaraeTcsi ONpeAessiTh KaK CIeIUaIbHOe
opuaudeckoe noHstue [8, c. 312]; kak HO0CTUKEHHE COITIacusi OTHOCUTENBHO CaMOro
¢dakra nepenaun uiaM nepexoda mpasa [9, c. 93-94].

UTto Kacaercs camMoro TEpMHUHa «IEPEXO/» MpaBa, TO OH LIMPOKO NPUMEHSETCS B
rpaXkIaHCKOM 3aKkoHozarenscTBe. Hanpumep, 4. 5 cr. 147 I'K Ykpannsl npexycmarpusact,
YTO JOJISI B yCTAaBHOM KamuTaje OOIIecTBa C OTPAaHMUYCHHOW OTBETCTBEHHOCTHIO
NEPEXOAUT K HACJIEIHUKY, €CJIM YCTaBOM OOILeCcTBa HE MPEAYyCMOTPEHO, YTO TaKOH
NEPEXO] IOMYCKAETCSl TOJIBKO C COIIACHsl OCTAlbHBIX y4acTHUKOB oOmiecTBa. CraThbs
182 T'K Ykpaunsl npegycmarpuBaeT TpeOoBaHHe 00 00s13aTebHOCTH TOCYIapCTBEHHOM
perucrpanuy BOSHUKHOBEHHUS, TIepexo/ia U MPeKpalieHns npaBa COOCTBEHHOCTHU U APYTHX
BELIHBIX IpaB. [loHsTHE HacnenoBaHus Takxke packpbiBaercs B cT. 1216 'K Ykpaunbl
KaK mepexon mpas u obOsi3aHHOcTeil. O mepexoae mpaBa Ha NMPUHATHE HACIEACTBA
ykasbiBaercs U B cT. 1276 'K Ykpaunbsl. B 3a1aHHOM KOHTEKCTE MOXKHO OTMETUTH U
Nepexo/1 K HACJIEAHUKAM MpaB Ha OCMApUBAHKE CHEIIOK, a TAKXKE MEPEXO] PaB B MOPSAKE
IPOLECCYaIbHOTO MPaBONPEEMCTBA

MOHO COMIIacCUTBCSI C TEM, YTO «IEPEXO» MMEET 1IeJIb KOHKPETU3ALMM JINLA,
KOTOpOE 3aliMET MECTO TOM M3 CTOPOH T'PakJaHCKOTO MPaBOIIPEEMCTBA, KOTOpask BbIObLIA
[10, c. 11]. Ilepexon mpaBa, pazymeercsi, He O3Ha4aeT (HPaKTHUUYECKOro Iepexoja Kak,
HampuMep, TEPEXo]] BeIlld, HE TPeOyeT COBEPIICHUSI C TUM CBSA3aHHBIX JeUCTBUU. B
ATOM CIIy4ae Ba)KHBIM MPEACTABIAETCS HalM4Yhe OCOOCHHOCTEH (YHKIMOHMPOBAHUS
HACJIEICTBEHHOTO ITPAaBOOTHOIIEHUS HA 3TArle /10 NIPUHSITHUS HACJIEICTBA HACIEIHUKAMHU,
MOCKOJIbKY HACJETHUK, TPUHUMAs HACTIE/ICTBO, OKa3bIBAETCS B «(HOBOMY JIJIs C€0s1, OTHAKO
y’K€ HMMEIOIIEeMCs MPaBOOTHOLIEHUH, O0OBEKT KOTOPOro ObUI ONpeAesieH B MOMEHT
OTKpBITUs HacyenctBa. [IpaBa M O00S3aHHOCTH KaK COCTaBJSIOLIME HacledOBaHUE
CYILIECTBYIOT JI0 Iepexojia, B Mpolecce Nepexoia, COXpaHSAITCs, Oyaydd HHOTAA
MOIU(PUIIMPOBAHHBIMU, U TOCJE 3aBEpIICHUS TaKoro mnepexona. MHeIMU cioBamu,
BBIOBITHE JIMIIA — TPABOIPEAIIECTBEHHUKA C IIPABOOTHOIICHUS HE CO3/1aeT KaKuX-Iu00
JPYTUX TIpaB U 00s3aHHOCTEHN ISl JINIIA-TIPABOMIPEEMHHKA, TaK KaK OHU CYIIECTBYIOT U
HE TPEKpallaloT CBOE JCUCTBHE OTHOCUTEIHHO MX 00BEKTOB. I[IpaBa u 00s3aHHOCTH
CYILIECTBYIOT, IIOKa OHU JEHUCTBYIOT. B yKa3aHHBIX MPaBOOTHOUICHUSX OINPEAEINISIEeTCS
TOJIBKO JIMIO, KOTOPOE 3aliMET MECTO CyObheKTa B MMEIOIIEHCs MpaBoBoi Gopme.

Omnpenenenrie MOMEHTa BCTYIUIEHUSI B HAcleICTBO W, COOTBETCTBEHHO,
BO3HUKHOBEHUS ITpaBa Ha HACIEACTBO y HACIEIHUKOB 3aBUCHUT OT CIIOCO0a TOJIKOBAHUS
KaTerOpUM «IPEEMCTBEHHOCTb» U NPHU3HAHUE CIOCOOHOCTU K MEPEXOAYy B IMOPSAKE
HaclieIoBaHus (HacIeICTBEHHOTO MpaBoIipeeMcTBa). [IpaBonpeeMcTBO paccMarpuBaeTcs
HaMM KakK MPOSBICHHE BHYTPEHHEW NMHAMUKHU MpaBOOTHOIIeHHS. COOTBETCTBEHHO,
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TpaHchopMalus IpaBa Ha HACJIEJCTBO B MPAaBO COOCTBEHHOCTH HACIICTHUKA MIPOUCXOTUT
B MpeJenax HaclIeICTBEHHOIO MPaBOOTHOILICHHUS.

[IpeacraBnsieTcsi, 4TO BOMPOC OTHOCUTEIBHO XapakTepa MpaB Ha HACJIEICTBO B
MIEPHO IO €r0 MPUHSTHUS HACIEAHUKAMU B CHIIy €r0 TEOPETUUYECKOTO U, MPEKIE BCETO
MPAKTHYECKOTO 3HaueHUsi TpeOyeT KOHKPETHOTO PEIeHUsI.

Ycrpanenue npoOaemMbl OTCYTCTBHSI COOCTBEHHUKA B TIEPHOJ] C MOMEHTA OTKPBITHUS
HACJIEJICTBA U JI0 PUHSATHUS €€ HACIECAHUKOM B JOKTPUHE TPATULIUOHHO OCYLIECTBISETCS
4yepe3 KaTeropHuIo «JIeKauero» HaceACTBa.

NmymiectBo ymepiiero CcOOCTBEHHHMKA, TMOJYYWIO Ha3BaHUE «JIEKAuero»
HACJIeJICTBA €lIe B pUMCKOM Mpase. Bemn, KoTopbie BXOAAT B €10 COCTaB, B 3TOT NEPUOL
cUMTarOTCsA HUUbUMH (res nullius), oHAKO B LEAX 3alUThI OyAyIIEro HacjaeAHUKA OHU
HAXOJISTCS HA 0COOOM TOJIOKEHHUH, BCIEACTBHE YeTO B UX MHTEpPECcax HE MPUMEHSETCS
IOPUHLINI, 110 KoTopomy res nullius OTKpbITHI Juisl 3aXxBara JOOBIM skenarommm [11,
c. 285]. IlpunuceiBasi oOpaTHYIO CHITY MPUHSATHIO HACJIEACTBA HACIICIHUKOM, HAYMHAsS
C MOMeHTa cMmepTu de cuius, MHOTAA BHUIECIU B <«JIeKauem» HACIEICTBE KaK-Obl
IIPOJOJDKEHHUE JIMYHOCTH YMEPILIETO K MOMEHTY IPUHATHA HaciencTsa [11, c. 286]. Oto
ObLI HE €IMHCTBEHHBIN BapHAaHT KBAJIM(UKAIIMKU MPABOBOTO TMOJIOKEHUS «JIEKAYETON»
HACJIEICTBA B PUMCKOM IIpaBe.

B ropunnueckoii 1urepaType Tako€ COCTOSHHE HACIEACTBEHHOW MaccChl SIBISIETCS
MPEIMETOM JUTUTEIBHBIX TUCKyCCUl. «Jlexkadyeey HACIeACTBO yUEHBIMU MTOHUMAETCS KaK
COBOKYITHOCTh 0€CCYOBEKTHBIX MpaB U OO0SI3aHHOCTEH, COBOKYMHOCTH OTAEIIBbHBIX
o0bekToB. B WacTHOCTH, mpejiaranoch NPUPAaBHUBATh €0 K IOPUIWYECKUM JTUIAM.
O060ocHOBBIBaJIaCh Takasi PUKIUS €TUHCTBEHHON BO3MOXKHOCTBIO OOBSICHUTD 1IEJI0CTHOCTD
HaCJIeICTBA — UMYIIIECTBA Mocie cMepTH Hacienonarens [11, c. 86]. CTOpoHHUKOM 3TOT0
noaxona sieisercs @. I [llepieHeBrd, KOTOPBIM ONUCHIBACT <WIEKAUEE» HACIEACTBO KaK
cyOBeKT mpaBa, TO €CTh ropuanueckoe nuio [1, c. 474]. AHaATOTHYHOW MO3UIIMH
npunepxusaerca 1 H. ¢. CyBopos [12, c. 263-266]. 3acinykuBaeT BHUMaHHE TOT (axT,
YTO MPUMEHEHUE (PUKIIUU FOPUTUICCKOTO JIUIA K «JIeKAYEMY» HACIIEACTBY UMEET MECTO
B 3aKOHOJATeNnbCTBE, HanpuMmep, OPT, B koTopoM, comtacHo ['epMaHCKOro rpaXk1aHCKOro
VIOXKEHUS, YHOTPEONsIeTCa TEepMUHOJOTHYECKass (OPMYIUPOBKA «00S3aTEIbCTBO
HaciaencTtsa» [13, c. 494].

Y OoNbIIMHCTBA aBTOPOB HET €AMHOTO MOAXO0Ja K MOHUMAHHUIO KaTeropuu
«JIe)Kauee» HacIeACTBO.

B. M. XBocTOB cuMTaeTr, 4YT0 B NEPUOJ BPEMEHM [0 MPHUHITUSA HACIEACTBa
HACJIETHUKAMU, OHO YK€ HE MPUHAITICKUT HACIIEOATENI0, IOCKOJIBKY €T0 HET B KUBBIX.
He moxeT oHO Takke NpUHAAJIEKaTh MPU3BAHHBIM K HACIIEOBAHUIO HACIIEIHUKAM,
MOTOMY YTO B MOMEHT OTKPBITHS HACJEACTBA Y HUX BO3HUKAET JIMIIb MPABO Ha €ro
MPUHSATHUSA, HO HE MPABO Ha HacneACcTBO. [lo3ToMy ¢ MOMEHTa OTKPBITHS HACJIEACTBA J10
MPUHSTHUS €T0 HACIIETHUKAMHU OHO MPEICTABISIET COO0N COBOKYITHOCTh 0€CCYOBEKTHBIX
npaB u oOsi3aHHOCTEH » [14, c. 376].

b. A. BynaeBckuii xapakTepu3yeT HacJIeICTBO MOCIIE CMEPTH CBOET0 COOCTBEHHHKA
KaK Takoe, YTO HAXOAUTCS B COCTOSIHUM OXKWJAHHs MpeeMCcTBeHHOCTH [15, c. 70].

b. B. Ilannukun npuBogut MHeHHe A. M. 3aropoBckoro, KOTOpbIi, ompoBepras
no3unuto K. JI. KaBenuna, nucani, 94To HET HEOOXOJUMOCTH B CO3IaHUH BOOOPAXKAEMOTO
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CyObeKTa, KOIla OH U TaK €CTh — 3TO HacleAHUK. Ero ceiluac HeT B HAJIMYMH, HO OH
MOSIBUTCS; TIPU €r0 OTCYTCTBUU — ONEKa IEUCTBYET ISl HETO U Mepel] HUM OTBevaeT. B
IOpUJIMYECKON JIUTEpaType HMEEeTCsl TaKoe IIOJIOKEHHE, KOTJAa YCTaHOBHUTH WM
cOOCTBEHHUKA HACJIEJICTBEHHBIX IPaB €€ HEJb3sl, HO OHO IOPUIUYECKH CYIECTBYET,
TaK KaK paHoO WJIX MO3/IHO Takoi cyObekT nosiButcs [16, c. 57]. b. B. [lannukun cunraer
KOHIIENI[MIO OTCYTCTBUSI B HACIEICTBE CyObEKTa IIpaBa COOCTBEHHOCTH NpHU
ONPEIEIICHHOCTH €r0 BiIaJeNblla (HaCIeIHUKA, YIPABIISIOIIEr0) TAKOW, YTO UMEET MPaBO
Ha CyLIECTBOBAHHUE.

[To HamieMy MHEHHIO, C TAKUM IIOAXOA0M CleNyeT contacutecs. HacnencrtseHHoe
MIPABOOTHOIIIEHUE C MOMEHTA BO3HUKHOBEHHSI HE SIBIIsieTCs OeccyObekTHRIM. Hacneaauk
ABIIIETCS. CYOBEKTOM HACJEJACTBEHHOIO IPAaBOOTHOIIEHUS C MOMEHTa OTKPBITHUS
HACJIEJICTBA XOTS OBbI MOTOMY, YTO C YKa3aHHOTO MOMEHTAa OH HAJelNseTCs MPaBOM Ha
NPUHITHE HACIEACTBA, PE3YJIBTaTOM peaan3alui KOTOPOr0 MOKET CTaTh BCTYIUICHHE B
npaBo coOcTBeHHOCTH. [IpocTo HHKOMY elle HEU3BECTHO O MOJIYYEHHUH UM THUTYNA
cOOCTBEHHHUKA, YTO, OJHAKO, HE TIOPOUUT €ro Kak cyonekra [16, c. 58].

H. B. lllepbuna mpennaraer «Jiexkadee» HACJIEACTBO OIEHUBATh B KOHTEKCTE
HEKOTOPOIl NPaBOBOM CBA3M C HACIEACTBEHHOW Maccoil, KOTOpas BO BPEMEHHBIX
rpaHUIAX MEXAY OTKPBITHEM HAcCJEICTBAa M €ro NPUHSATHEM BO3HUKAET y JIUL, Ha
KOTOPBIX BO3JI0KEHA OOS3aHHOCTH OXPaHATh HACJIEACTBO 1O €ro MPUHSATHUSA, —
HOTapHyCOB, UCTIOJIHUTEINIEN 3aBEIIaHNUs, a TAKKE HACIEIHUKOB, IPUHSBILNX HACIEICTBO
[17, c. 25].

H. c. I'mych npeanaraer «iexkauee» HacleACTBO pacCMaTpUBaTh Kak 0COOEHHOCTh
HACJIEACTBEHHBIX MPAaBOOTHOLIEHUM, KOTOPOE C MOMEHTA €ro OTKPBITHS U JO €ro
npUHIATHS (PAKTUUYECKHU SBIISIETCS HUKOMY He npuHaanexamuMm| 18, c. 714].

E. A. P100okoHb 00XOIUT BOMPOC «JI€KAYETro» HACIEACTBA, OJHAKO HCIOJIb3YET
TEPMHUH «HEOTKPBITOE HACIIEJICTBOY» B OTHOIICHUH MPaB U 00S3aHHOCTEH HACIIE0aTeNs.
OH yKa3bIBaeT, 4TO JIOObIE CIEIKH, 3aKJIIOUYEHHbIE BO3MOXKHBIMU HACJIEIHUKAMU I10
HEOTKPBITOMY HACJIEJICTBY, TPU3HAIOTCS HEIECUCTBUTEIbHBIMHU, TOCKOJIBKY HE
JIOTIYCKaeTCs pacHopsbKeHUEe MpaBoM, KOTOpOE elle He MOSBHIOCh BOOOIIE, HE
NPUHAJIEKUT 3TOMY JIMIYy ¥ HEU3BECTHO, OY/IET JIM IPUHAAJIEKATh eMy B Oyayuiem »[19,
c. 201-202].

C. A. dypca orMedaeT, 4TO B TEYEHUE CPOKA HA NMPUHATHE HACIEACTBA MMEET
MECTO «BaKyyM» IpaBa COOCTBEHHOCTH Ha Hacnenctso» [20, c.24]. B Teuenue
«IEepexoqHOro nepuona», kak crpasegmuBo numer C.SI. dypca, To ectb 10
OKOHYATEJIbHOTO TOJCYETa HACIEACTBEHHOTO MMYIIECTBA, HACIEIHMKAM HUYEro He
npuHauiexut [20, c. 25]. Ilpu stom c. . dypca u E. U. dypca kBanupuuupyrot
«JIe)Kayee HACJIEeNCTBO» KaK OJMH U3 YAaCTHBIX (HE0OS3aTeNbHBIX) CIy4acB OLICHKU
IPaBOBOIl CUTyallUM CMEHbI COOCTBEHHMKA, KOTOpBIIl HE BCerna OCYLIECTBIISIETCS C
«pa3pbIBOM» IpaB COOCTBEHHOCTH Ha OOBEKT rpaxkaaHckoro mpasa [21, c. 100-101].
E. N. ®ypca 060CHOBBIBAET BOBMOKHOCTh CMEHBI COOCTBEHHUKA BOOOIIIE O€3 «pa3phIBa»
npaB cOOCTBEHHOCTH Ha 0OBEKT rpaxkaaHckoro mpasa [21, c. 100]. C Takum noaxomom
CJelyeT COIIAaCUTHCS, MOCKOJIBbKY «pa3phbiB» IpaBa COOCTBEHHOCTH Ha OTHENbHbIE
NpPaBOMOYMSI HE O3HA4aeT yTpary »dSTUMHU MPAaBOMOUYMUSIMU LEIOCTHOCTH KakK
COCTaBJISIFOIIMX €IUHOIO MpaBa COOCTBEHHOCTH, BElb «3JTACTUYHOCTBY WM «YIIPYTOCTH)
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paBa COOCTBEHHOCTH HAa3bIBAETCS B IOKTPUHE OJHOW U3 €ro mpu3HakoB [22, c. 15-16;
23, c. 378].

BonbIIMHCTBO yUEHBIX paccMaTpuBaIOT HACIIEACTBO KAK KaTETOPUIO0 HEM3MEHHYIO,
LEJIOCTHYI0, €IMHCTBO COCTABISAIOIIMX KOTOPOTO OOECIEYMBAET YHUBEPCATbHOCTh
HACJIEICTBEHHOTO TpaBoIpeeMcTBa. TpaHchopMauuu B TNpoLecce peaau3aluu
HACJIEICTBEHHOTO IPaBOOTHOIIEHNUS TIO/IBEPraeTcs HE CaMO HACJIE/ICTBO, a CyObEKTUBHbBIE
npaBa M OOs3aHHOCTH JIMI, YYacTBYIOIIMX B HacienoBaHuu. HacienactBo ¢ MomeHTa
€ro OTKPBITHS (PUKCUPYETCS BO BCEX CBOMX XapaKTEPHUCTHUKAX, B Ue€M, COOCTBEHHO, U
3aKirodaeTcs: peHoMeH «iexkaudee». M3 3Toro ciemyer, 4To UIMEET CMbICT TOBOPUTH HE
0 «IeKaueM» HacJIEZICTBE KaK XapaKTEPUCTUKE CAMOI0 HACJIE[CTBA, & O «JIEKaueM»
HACJIEJICTBE KaK XapaKTEPUCTUKE CHEIM(PUUIECKOIO COCTOSIHUS, B KOTOPOM HACIEACTBO
HaxoauTcs. Crnenu(UYHOCTh TAKOTO COCTOSIHUS SIBJISIETCS] MPOSIBICHUEM TUHAMUKU
HACJIEZICTBEHHOTO MTPABOOTHOIIECHUS, 10 CYTH, SBJISIETCS CIEUU(PUUECKON CBSA3bIO MEXKITY
NOTEHLMAIbHBIM HACJIEJHUKOM U HACIEICTBOM, BOSHUKHOBEHHE U Pa3BUTHE KOTOPOIO
O3Ha4aeT TpaHc(hOpMaIUI0 CYObEKTHOTO COCTaBa M COAEPKAHUS HACIEACTBEHHOI'O
IPABOOTHOIIEHUS IPU YCIIOBUM HEU3MEHHOCTH €r0 00bEKTa — HACIIEICTBA. 3aBEpILECHUE
TpaHchopMaliy COIepKaHMsI HACJIEACTBEHHOIO IPABOOTHOLIIEHNS 03HAYAET, OUEBUIHO,
BO3BpAlllCHUE HACJE/ICTBA B PEXHUM COOCTBEHHOCTH, KaKMM OHO ObLIa O TOTo, Kak
OTKPBUIOCK.

B nenom koHuenmus nmoHUMaHUs «IeKauyee» HACJIEeICTBO KAK MEPEXOJHOTO €ro
IOPUIMYECKOTO MOJIOKEHHUS, CYIIIECTBOBAaHHE KOTOPOTo 00YCIIOBIIEHO 1EIbI0 00eCTIeueHHs
IPaBONPEEMCTBA, KAXETCS NPAaBUIBHOM M IIOJIE3HOM I 3TOr0 MCCIEIOBAHMS.
M3MeHeHre MpaBOOTHOILIEHUS, KAK MPaBUIIO, MPOUCXOJUT JUOO0 B MIIOCKOCTH U3MEHEHUS
€ro coziepanus, 1100 B IJIOCKOCTH U3MEHEHHS €ro CyOBbEeKTOB (BO BTOPOM U3 BAPHAHTOB
Y MIPOUCXOJIUT MpaBoIpeeMcTBO). OOBEKT, BEIPA)KEHHBIN B HACIIEICTBEHHOM UMYIIECTBE,
€CJIM aJalTUPOBaTh 3TU PACCYXkKIECHUS K HACJIEACTBEHHOMY IIPaBOOTHOILIEHUIO, OCTAETCs
HEM3MEHHBIM U NEPEXOUT K HOBOMY CYOBEKTY — HACJIEAHUKY CO «BCEMH OCOOEHHOCTIMU
CBOETO MPABOBOro MosioxkeHus» [23, c. 419].

Hcxonst u3 BBIIEH3II0KEHHOTO, MOXHO CJIeNaTh BBIBOJ O TOM, YTO CaMo IO cede
UMYILECTBO HE MOXET OBbITh HOCHUTEJEM IpaB M O00S3aHHOCTEH, OJIHAKO KOHKPETHBIN
CyOBEKT HACJIEeJOBaHUS 10 MOMEHTa MPHUHATHUS HACJIEJICTBA, HAXOIUTCS B COCTOSIHUU
HEOIPEIETIEHHOCTH. B 3TOM cMbIciie, Kak yKa3bIBaJIOCh paHee, HACJIEACTBO PAKTUYECKU
He ocraercsi 6e3 COOCTBEHHMKA, IMOCKOJBKY SIBJISETCS 3JIEMEHTOM HACIEICTBEHHOTO
IPaBOOTHOUIEHHUS, €T0 00BEKTOM, a MPABOOTHOIIEHUS 0€CCYObEKTHBIM OBITh HE MOXKET:
TaKo€ MOJIOkKEHHE 00eCreunBaeTCs MHCTUTYTOM NPU3BaHUs K HacleAoBaHuI0. IMEeHHO
BCTYIUICHUIO JIMLIA, HAJIEJIEHHOTO IIPAaBOM Ha HACJIECTBO, B IPABOOTHOILIEHUE ITPUIAETCS
oOpatHasi cwia. TonbKo ¢ 3TOM 00paTHOM CHUIION CBS3BIBACTCS JIMKBUIAIUS COCTOSTHHS
HEOIPENIEICHHOCTH B OTHOIIEHHUH «JIEKauero» HaclleICTBa.
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TO THE QUESTION OF SUCCESSION IN HEREDITARY RELATIONS

This article discusses the theoretical issues of hereditary succession, as well as the issues of
connectedness of persons who have the right to inheritance with the very object of hereditary
succession — inheritance. The nature of rights to an inheritance is investigated in the temporal boundaries
between the opening of an inheritance and its acceptance.

Keywords: The right to inheritance, inheritance relationship, «recumbent inheritance», hereditary
succession.
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Kapnenko JLK.

MNEPCIIEKTUBBI KPUMHWHAJIN3AIIMU HE3AKOHHOI'O
PA3IJIAIIEHUSI BPAUEBHOUM TAMHBI

[IpoBeneHHBI aBTOPOM COBOKYTHBIM aHanW3 (DaKTOPOB, XapaKTEPHU3YIOLIMX OOILECTBECHHYIO
OMACHOCTh HE3aKOHHOTO pasrialleHus BpaueOHOM TailHbl, CBUIETENBCTBYET O TOM, 4YTO €ro
KPUMHUHAIN3AMs BBICTYNAeT 3aKOHOMEPHBIM M COLIMAbHO OOYCJIOBJIIEHHBIM IIArOM. YKa3aHHOE
SBJICHHE MMEET AOCTAaTOYHO BBICOKMH YPOBEHBb (XapakTep M CTEleHb) OOLIECTBEHHOW OMACHOCTH,
CYILIECTBYET B yCIOBHUSX, KOTOPbIE HEBO3MOXKHO YCTPAaHUTh 0€3 MPUMEHEHUS] MEP YTOJIOBHO-TIPABOBOTO
XapakxTepa, SABJsIeTCs CyLECTBEHHBIM HapyllIeHHEeM MpaB 4ejoBeKka u HopM Mopanu. Kpome 3toro, o
MHEHUIO aBTOPa, JOTOJIHUTEIbHBIM MTOBOIOM AJIsl KpUMHHAIU3ALUH 3TOTO JAESHUS cTaja paTuQUKaLus
B Halllell CTpaHe COOTBETCTBYIOIIMX MEXIYHApOOHBIX CONIAIICHHUI, YTO CO3/4ajJ0 JOIOJHUTEIbHYIO
HEOOXOOMMOCTh BHECEHHS M3MEHEHHMH B HALMOHAIBHOE 3aKOHOAATENLCTBO.

Knwoueewie cnoea: counanbHas o0yCIOBICHHOCTb, YIOJIOBHAs OTBETCTBEHHOCTh, BpaueOHAs
TaiiHa, KPUMHHAIH3ALHS.

Pa3BuTHe Halero rocyapcTa Kak 1EMOKPaTUYECKOrO U MPaBOBOTO, MIPEIOJIaraet
s pexTuBHOE (DYHKIIMOHMPOBAHUE IOPUIANUYECKUX MEXAHU3MOB OOECICUCHHUsS MpaB U
3aKOHHBIX UHTEPECOB I'PaXKJaH, B TOM UYHKCJIE, U LEHHOTO JJII COBPEMEHHOTO YE€JIOBEKa
MpaBa Ha HEMPUKOCHOBEHHOCTb €T0 JMYHOM >XKM3HH. B KOHTEKCTE ero peanu3aiuu
0CO0YI0 3HAUMMOCTh MPHUOOPETALT rOCyAApCTBEHHOE 00ecrieueHne KOH(PHUICHITUATBHOCTH
pa3UYHBIX BUJIOB MH(OpPMAIMU C OTpaHUYCHHBIM JTOCTYNOM (TaiiH), B 4YaCTHOCTH,
uH(pOpMaIuu O 3I0POBBE YEJIOBEKA — BPauYCOHOM TailHBI.

K coxanenuio, Ha CErogHsIIHUI J€Hb MPUXOJUTCS KOHCTAaTUPOBATH O
3HAYUTEIHLHOM YBEJIMYEHUE B CTPAHE CIIydaeB HapyIIEHUs 3TOro npaBa. Ha ykazaHHbII
dakT oOpaiiaroT cBO€ BHUMaHHE MHOTOUYUCIICHHBIE CTaTbu B oTedecTBeHHbIX CMU u
cetu MHTEpHET.

Kak oTMeuaroT HEeKOTOphIE YUEHbIE, TPUUUHOM ATOTO SIBIISIETCSI OTCYTCTBUE B CTPaHE
JIOJDKHOM  YTOJIOBHO-IIPABOBOM 3allMTHl JIAHHOTO MpaBa, a CYLIECTBYIOLIUE MeEpbI
rpaXkAaHCKO-MIPABOBOTO M JUCHMIUIMHAPHOTO XapaKTepa HE OKa3bIBAIOT HYXHOTO
addexkra [1, c. 3].

© Kapnenxo JI. K., 2019
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Takum 00pa3om, LEIbI0 JaHHOM CTAaThU BBICTYNAET UCCIIEAOBAHUE MPEAIOCHIIOK
U OCHOBAaHMM IS KPUMHUHAIU3AIUU TAKOTO OOIIECTBEHHO-OMACHOTO JIESHHUS Kak
HE3aKOHHOE pa3MalleHue BpaueOHOM TailHbI.

[lo HamieMy MHEHHIO, BO N30€)aHUE HEOOOCHOBAHHOTO BBEJCHUS B ICHCTBYIOITHI
YTOJIOBHBIM KOAEKC HOBOI'O 3aKOHA, HEOOXOAMMO BOCHOJb30BAaThCS YK€ CO3IaHHOU U
HapaOOTaHHON HAyKOW yrOJIOBHOTO IpaBa TEOpUEH KPUMHUHAIU3ALNH.

Crnenyer OTMETUTH, YTO MPHU OMpENeNeHUH Kpyra (akTOpoB, BIMSIONIUX HA
IPOLIECChl U Pe3yNbTaThl KPUMHUHAIM3ALUHU, CHEUUAIUCTBl OMNEPUPYIOT MHOTHUMH
TEPMUHAMU, B YaCTHOCTU «OCHOBAHHEY, «YCIOBUEY, CIIPUHILIUID, KKPUTEPHUID» U TOMY
nogoOHoe. Bce onum o0o3HauaroT Haubonee aOCTPaKTHBI YPOBEHb HAy4YHOTO
obOecrieueHrs U OOOCHOBAHHUS YTOJIOBHO-IIPAaBOBOM HOPMOTBOPYECTBA, OTIIPABHbIE
HO3ULIUH, yYET KOTOPbIX HEOOXOAUM IPH JIFOOBIX U3MEHEHUSIX B CUCTEME JIEHCTBYIOLIETO
YTOJIOBHOTO 3aKOHOAATEIbCTBA.

XoTss B paboTax Y4YEHBIX YMOMSIHYTBHIM 3JIEMEHTaM TPAJUIMOHHO YEJIEHO
3HAUUTENbHOE BHUMAHUE, OJJHAKO, IPOBEACHHBIA HAMU aHAJIN3 CIIEUAILHON JIUTEpaTyphbl
MO3BOJISIET BBIBUTH CYIIECTBEHHBIE MPOTUBOPEUMS BO B3IVISAaX OTHOCHUTEIBHO UX
COIEpKaHUS.

Tak, oueBUIHON BBINNIAJIUT HECOIIACOBAHHOCTh B TEPMHUHOJIOIMH, B YaCTHOCTH,
HEPEJIKO Pa3IMYHbIMM TEPMUHAMHU CHEIUATHCTHI 0003HAYAIOT OJAMHAKOBHIE MO CYTH
dakTopsl Wi HA0OOPOT.

B uactHoctu, I1. A. ®edenoB oTHEC K KpUTEPUAM OMPEACICHHS YrOJOBHOM
HAKa3yeMOCTH JICSIHUM, TIOBBIIICHHYIO OOIIECTBEHHYIO OIACHOCTh W HaJU4Me
HEOOXOUMBIX I pealu3aluy MPUHLKIIA HEOTBPAaTUMOCTH HAaKa3aHUS yCIOBUH [2,
c. 102].

B cBoto ouepens, I1. c. Jlarens pazinuyan oObeKTUBHBIE U CYyOBEKTUBHBIE YCIOBHS
KpuMuHanu3aiuu. [lo ero MHEHUIO, BaXKHEUIIUMU (HaKTOpaMH, KOTOPBIE ONPEACTSIOT
00BEKTUBHYIO MOTPEOHOCTh B KPUMHUHAIM3ALMH, SIBISIETCSI OOIIECTBEHHAS! OMACHOCTh
JIeSTHUSL, CTETNEHb €r0 pacpOCTPAHEHHOCTH, HEBO3MOKHOCTh YCIEIIHON O0phObI C HUMU
MeHee pernpeccUBHbIMH MepaMu. CyObEeKTUBHBIMU YCIOBHUSIMH SIBIISIETCSI OCO3HAHUE
00BEKTUBHBIX MOTPEOHOCTEN 001IeCTBAa B KPUMHUHAJIM3ALUU U ONIPEICTICHHbIN YPOBEHb
00IIIecCTBEHHOT0 TpaBOCco3HaHus [3, ¢. 69].

[To muenuro A. 3m00rHa, OCHOBAaHUSIMU KPUMHHAJIM3AIMU €CTh BCE TO, YTO CO3/1aET
HACTOSIIYIO MOTPEOHOCTh B YTOJIOBHO-IIPABOBOM HOBEILJIE, MPOLECCHI, TPOUCXOASAIINE
B MaTepHaJIbHOM W JIYXOBHOW >KM3HU OOIECTBAa, Pa3BUTHUE KOTOPHIX IMOPOXKIAET
00BEKTUBHYIO HEOOXOJUMOCTh YTOJOBHO-IIPABOBOM OXpaHbl T€X WJIM MHBIX LIEHHOCTEH
[4, c. 204-207].

PaccmarpuBasi BeickazaHHbIE YUEHBIMU TPEUIOKEHUS 10 3TOMY BOIPOCY, 00paTUM
BHUMaHHE Ha TO, YTO B KAYE€CTBE €IMHOTO, WM BaXKHEHIIero ¢akropa KpUMUHATIN3AIUN
OOJIBIIMHCTBO M3 HMX yKa3aju Ha OOIECTBEHHYIO OmacHOCTh AesHus. [losTomy, mo
HallleMy MHEHHUIO, UMEHHO 3TOT MPHU3HAK JOJDKEH MPETEHI0BaTh Ha POJIb YHUBEPCAIBHOIO
OCHOBaHUS KPUMHHAIW3aLUUMU ACSHHUI, B TOM YHCIE, U HE3aKOHHOTO pa3IylallleHHs
BpaueOHON TalHBI.

VY4eHble TOJUYEPKUBAIOT, YTO OOIIECTBEHHAS OMACHOCTH JCSHUS YKa3bIBaeT Ha TOT
UCXOJHBIA MyHKT JBMKEHUS MO3HAHMSI, OT KOTOPOIO OHO JOJKHO OTTAJIKUBAThCS MPHU
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UCCJIeIOBaHUM 00OOCHOBAaHHOCTH KpUMHUHANM3AIMH AesiHus [5, ¢. 217]. Ins Toro ytoOb!
KPUMUHAIU3UPOBATH JESHUS, HEOOXOJMMO ONPENIeNIUTh, YTO CTENEHb €ro 00IEeCTBEHHON
ONAaCHOCTH HAaCTOJBKO BEJIMKA, YTO OHO HE MOMKET PacCMaTpHUBAThCsS KakK MPOCTYNOK
WY aJIMUHUCTPATHUBHOE INPABOHAPYILICHUE, a JOJDKHO BI€Yb MMEHHO INPHUMEHEHHE
YTrOJOBHO-TIPaBOBBIX Mep [6, c. 70].

OO0uiecTBeHHAas: ONACHOCTb — Ba)XKHEHIIMI MPU3HAK MNPECTYIUIEHHS, KOTOPBIH
PAaCKpBIBAET COAECPKaHUE MPECTYIUIEHUS U IMTOKA3bIBACT, KAKUE EUCTBUS T'OCYIapCTBO
NPU3HAET MpecTyIsieHussMH. MHBIMH cloBaMHU, OOIECTBEHHAs OMNACHOCTb JIESIHUS
3aKJIIOYaeTCs B TOM, 4YTO OHA MPUYMHSAET WIM CO34AaeT yIrpo3y NPUUYUHEHUS
OTIpeJIeIEHHOTO Bpesia OOLIeCTBEHHBIM OTHOIIEHUsM [7, c. 78].

Cnenyer OTMETUTb, YTO OOLIECTBEHHAs OMACHOCTb MPEACTaBIsAET COOOM
3a(pUKCHPOBAHHYIO B 3aKOHE OLICHOUHYIO MHTEPIPETALNIO 3aKOHOAATENIEM COLUAIbHOM
BpeAHOCTH AesiHuA [8, ¢. 22]. IIpu 3TOM connanbHas BPEIHOCTh — 3TO XaPaKTEPUCTHUKA
NPsIMBIX HETaTMBHBIX MOCJIEACTBUI mpecTymienus [9, c. 58].

CrnenoBarenbHO, 1Jis ONpeAeeHusl OOIIECTBEHHOW OMACHOCTH, Kak 0a30BOro
OCHOBaHHUS JIsI KpUMMHAJIM3ALUM HE3aKOHHOTO pa3IvialleHusi BpayeOHOU TailHBI,
HEOOXOAMMO OMPENETUTh, KAaKUMH COIMAJIbHO BPEAHBIMH TIOCIEACTBUSMHU OHO
XapaKTEepU3yeTCS.

HesakonHoe pasmiamieHue BpauyeOHOW TalHBI — OCTpas collMaibHas mpodiema,
KOTOpasi MpsIMO MJIM KOCBEHHO KAacaeTcsl Pa3jW4YHbIX CTOPOH JKU3HEAESITEIbHOCTH
OOIIIeCTBA U BBI3BIBACT «IICTIHYIO PEAKIIUIO», KOTOpas MPEACTABIsECT COOON KOMILIEKC
B3aMMOCBSI3aHHBIX TOCIEICTBUN MeIUKO-OMOIOTHYECKOT0, COIIMATLHO-TIOTUTHYECKOTO
Y MOPAJIBHOTO XapakTepa.

Meouko-6uonocuyeckue nociedcmeus HE3aKOHHOTO pasIiialleHus BpaueOHOU
TalHbI XapaKTEPU3YIOTCA TEM, UTO IAHHOE JESTHUE TPUUHUHSIET UM MOKET MOTCHIUAIBHO
MOXET MPUYUHUTH BPEI 30POBBIO0 YEIIOBEKA.

Crnenyer yka3aTh Ha TO, YTO COCTOSIHUE 310POBBSI HACEJIIEHUS 3aBUCHUT OT MHOTHX
(baxTOpoB, CPEAH KOTOPHIX HE MOCIIEIHEE MECTO MPUHAJIEKHUT KAUECTBY MPEIOCTABICHUS
MEIUIUHCKUX YCIYyr WU BBITEKAIOIIUM H3 3TOr0, YPOBHS JIOBEPUS HACEJIEHHS K
MEIUIUHCKUM PaOOTHUKAM.

CornacHo pe3yipTaraM HEJABHETO COLIMOJIOTMYECKOro ompoca HaceneHus PO,
JIOBEpUE K BpadyaM B CTpaHE CyIIECTBEHHO cHU3WIOCH [10]. IIpm 3ToM, Mo MHEHHIO
CHEIMAINCTOB, OOJBIIMHCTBO >KajJo0 Ha HEYAOBICTBOPUTEIBLHOE MEIUIIMHCKOE
o0cCTyKMBaHHUE MTPUHA]JICIKUT K TICUXOJIOTHYECKOMY aCIeKTy B3aMMOOTHOIIIEHUH Bpay —
MAaIMEHT, a HE K YPOBHIO KOMIIETCHIIMM MEIUIIMHCKUX paboTHHKOB [11].

3abora rpaxaaH o TOM, 4TO HHOpMAIHs 00 yCTAaHOBJIECHHOM JUArHo3e H
CYLIECTBYIOIIEH OOJE3HU CTAaHET M3BECTHA IIMPOKOMY KpYTy JIOEH, MOPOXKIAAET UX
HeJloBepue K Bpady. Bce 3To npuBomuT Kk o0oCTpeHHIo Oose3Hel U, Kak pe3ylbTar, K
CYIIECTBEHHOMY YXYAIICHUIO COCTOSIHHSI 3710POBBSI.

Kpome sToro, pasriamieHue BpaueOHOM TallHbI HAHOCUT MAIMEHTY MOpPAJIbHBIN
y1ep0, MOCKOIbKY HETraTUBHO OTPAXKAETCS Ha €T0 YECTH, JOCTOMHCTBE WU PEMyTallHuH.
HeratuBHas peakuys B JaHHOM CiIy4ae MOXET BBIPAXKaTbCsl B OCY)KJCHHHU JIMIA, €r0
OTTOP>KEHUM WJIM BBICMEMBAHUM OKPYXKAIOIIMMH, a TAaK)K€ KOHKPETHBIM JIMIIOM, YbE€
OTHOLLIEHNE BAXXHO JUIsl mortepreBmiero. IlepexuBanus Mna no moBoAy BO3MOXKHOM
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peaKkuu OKPYKAIOIIMX YK€ MPUUYUHSAET €My CTpaJaHus U MPUBOAUT K TSKEIOU
JUIMTENbHOM nenpeccuu. Kak oTMeuaroT MCcHXosoru, mpeObIBaHHE YeslOBeKa B 3TOM
COCTOSTHUM HETaTHUBHO OTPAXXKAa€TCs Ha €ro 3110poBbe. Tak, JenpeccuBHbIE pacCTPONCTBA
BIBO€ YBEJIMYMBAIOT PUCK 3a00JI€BaHUM CEPIEYHO-COCYAUCTOM CHUCTEMBbI, MH(papKTa
MHOKap/Ja, CIOCOOCTBYIOT pa3BUTHIO ocTeornoposa. CTpajgaeT U HEpBHAs CHCTEMA.
Jlenpeccusi BIUsSET OTPULIATEIBHO HA MaMATh, KOHLIEHTPALUIO BHUMAHUSA U JIpyTUe
npoiecchl MpiueHus [12, c. 31].

MBpl, KaK 1 OOJIBIIMHCTBO YYEHBIX, TAKXKE CUUTAEM, YTO B OCHOBE OTHECEHUS JICSTHUS
K MPECTYIUICHUIO SBJISETCS €ro pacHpOoCTPaHEHHOCTh B OOIIECTBE.

Kak Hamu panee yka3bIBaJIOCh, IpoOieMa pa3riallieHus: BpaueOHOM TallHbI CeroHs
IIMPOKO 00CYKIAaeTcsl B MEYATHBIX U3IaHUAX U ceTu MHTepHeT. Takxke moaTBepkKIeHueEM
MAacHITaOHOCTH 3TOTO SIBJICHUSI B COBPEMEHHOM OOILECTBE, BHICTYNAIOT MHOTOYUCIICHHBIE
VCKOBBIE 3asIBJICHUS U PELIEHUS CYIOB O BO3MEIIEHMH MOPaJIbHOTO Bpeda JHIaM,
NOCTpa/laBUIMM OT HE3aKOHHOT'O PACIpPOCTPAHEHUs] BpaueOHOW TaiHbI.

Kpome 3Toro, ycraHoBieHHE YTOJIOBHO-IIPABOBOTO 3alpeTa, OMpPEAEIIEHHOTO
OOLIECTBEHHO OMACHOIO ACSHUS C LIETbI0 00ECIEYeHHs] HEXKENIaTeIbHOTO MOBEACHUS
4JICHOB OOIIECTBA, yXKe SIBISETCS TOCTAaTOYHON MPUUYMHOM JUIsl €T0 KPUMHHAIU3AIHH.
Te nnu uHbIE AesTHUS ONPEAEIISIOTCS 3aKOHOJATENIEM B KaU€CTBE MPECTYIUIEHUHN TOIBKO
1ocjie TOro, Kak OTAENbHbIE JEIUKTBl CTAl0T HEMPEOJOIMMbIMH 03 BMEIaTeIbCTBa
YTOJIOBHO-IIpaBoBBIX Mep [13, c. 17].

Mgl cunTaem, 4To He BCE YCIOBHS, CIIOCOOCTBYIOIINE COBEPIIEHUIO HE3aKOHHOTO
pasmiamieHus: BpauyeOHOM TaliHbI, BO3MOXHO YCTPaHUTh O€3 MPUMEHEHHUS! YTOJIOBHOTO
3akoHa. Tak, aIMUHHCTpPAaTUBHBIE CPEICTBA MPOTUBOACUCTBUS HE CLIOCOOHBI 3P PEKTUBHO
IIPOTUBOCTOATh HE3AKOHHBIM IPOSIBJICHUSM B 3aKpPBITBIX KOPIIOPATUBHBIX CHCTEMAX,
KaKoOBOW SIBISIOTCA cdepa 31paBooXpaHeHUs. Takue CUCTEMBbl pearupyroT TOJIbKO Ha
cepbe3Hble BMEIIATENbCTBA, KOIja 3a Jeno OepyTcs npokyparypa, OBl u cyx.

[TpyuMmeHeHne AMCUMITIMHAPHBIX MEP TaKKe HE CIOCOOHO A(PPEKTUBHO MOBIUSITH
Ha CO3HAHHUE TMPABOHAPYLUUTENS AJIA MPEAYNPEKICHUS COBEPIICHUS UM MOJOOHBIX
nesHuil B OyaymieM. Takue MeponpHsITUs B 3aKPHIThIX KOPIOPATUBHBIX CUCTEMaxX BOOOIIE
CEphE3HO HE BOCHPUHUMAIOTCS. A HCIOJIb30BaHUE T'Pa’KJAaHCKO-IPAaBOBBIX Mep, HE
CHOCOOHO JOCTUYB LIEJIM BOCCTAHOBJICHUS HAPYILICHHBIX MPaB MOTEPIEBIINX, TOCKOIbKY
BpeJl, IPUUUHAEMbIN KU3HU U 3710POBbIO, HHOTJA HEBO3MOYKHO BOCCTAHOBHUTb.

Wrak, Takoe BHHUMaHHe OOLIECTBEHHOCTH K MpoOiieMe pas3mialieHus: BpadyeOHOU
TalHbI, a TAK)KE HEBO3MOXKHOCTB €€ PELICHUs IPYTUMHU CIIOCO0aMH, BBICTYTIAET CEPhE3HBIM
OCHOBAHMEM JIJIl YCTAHOBJICHHS YTOJIOBHOM OTBETCTBEHHOCTH 3a YKa3aHHOE JESIHUE.

Omnpenensis HEOOXOAMMOCTh B KPUMHUHAJIU3ALMKA HE3aKOHHOTO pas3IialleHus
BpayeOHON TailHbI, HEOOXOIUMO HCXOAWTH W3 Te3uca O TOM, UTO Jr0bas HOpMa,
YCTaHAaBJIMBAIOLIas YTOJOBHO-IIPABOBOM 3alpeT, NOJKHA OPraHMYHO COYETaTbCs C
MOJIOKEHUSIMU MEXTyHApOIHBIX HOPMaTHUBHO-IIPABOBBIX TOKYMEHTOB.

Ha ceronns mopsaok coxpaHeHUs BpayeOHOU TallHbl perflaMEHTHPYETCsS Kak
MOJIOXKEHUSIMU MEXKIYHApOJIHBIX HOPMATHBHO-IIPABOBBIX AKTOB, TaK M HOPMaMH
HAI[MOHAJILHOTO 3aKOHO/ATENbCTRA.

B XX Beke s periaMeHTaly OTHOLIEHUH MEXIy MalMeHTOM U BpayoM ObLIO
NPUHSATO Pl MEKIYHAPOIHBIX cornaiieHnid. OJHUM U3 MEPBBIX TAKUX TOKYMEHTOB CTaj
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«MexayHapOmHbIN KOJIEKC METUITMHCKOM 3TuKn». OH ObUT IpUHAT TpeTheit [ enepanbHOi
Accambnieeit Bcemupnoit Menununckoii Accornmanuu (Jlongon, BenukoOpuranus,
okTsI0ps 1949), nononmHeHHBIN ABaaIIATh BTopoit Becemuproit Meauimackoit Accamoneeit
(Cunneii, ABctpanus, aBryct 1968) u 35-if Bcemupnoit Meauumnckoit Accambneeit
(Benenusi, Utanus, oktsaope 1983). B «Konmekce», B 4aCTHOCTH, MPOBO3MIIAIIACTCS, YTO
«Bpay JI0JHDKEH COXPAHATH BpaueOHYI0 TalfHy Jake MOCIJie CMEPTU CBOETo manuenTtay [ 14].

Cobmionenue «BpadeOHOM TalHB) rapaHTUpoBalia U «JInccaboHcKas eKiapanus
0 IpaBax MAaIMEHTa», NPUHATAs Ha 3aCENaHUM TPUALATH 4eTBEPTONM BcemupHOM
Menununckoit Accamb6nen (Jluccabon, Ilopryranus, ceHTsi0ps/okTsi0ps 1981). [TyHKT
«d» 2TOi1 neknapalyu yKa3blBaeT, UTO «IMAIlMEHT BIPABE PACCUUTHIBATH HA TO, YTO Bpay
OyZeT OTHOCUTHCS KO BCEM MEIMIMHCKON M JIMYHOW MH(pOpMAINH, JOBEPEHHOU €My,
KaK K KoH(puaeHIManpHoW» [15].

[TpuBeneHHbIE apryMEHThI IO3BOJISIIOT YTBEPKIATh, UYTO MEXIYHAPOIHbIE HOPMBI
JOJDKHBI CTaTh ABWXKYIIEH CUJION, KOoTopasi yckopuiia Obl MpOIecC KPUMHHAIU3AIUN
HE3aKOHHOTO pas3IyallleHus BpaueOHOW TailHbl B Halllel cTpaHe.

3aKoH 00 YroJIOBHOM OTBETCTBEHHOCTH JOJDKEH MMETh HE TOJIBKO MOJUTUYECKOE
U SKOHOMHYECKOE, HO U HPAaBCTBEHHOE 0OOCHOBAaHHUE.

ConmanbHasi BpeJHOCTh HE3aKOHHOTO pa3IiallieHus BpadyeOHOM TailHbI C TOUKU
3peHUs MOPaIbHBIX IMPUHIIMIIOB MPOSBISETCS B TOM, YTO TaKo€ MOBEACHHE Bpaya
nedopMupyeT OOIIECTBEHHOE CO3HAHUE, HUBEIUPYET MPEACTABIECHUS O «MOPATIBHOI»
YHUCTOTE PaOOTHUKOB MEIULUHCKON Chepsl.

JlesiTeNbHOCTh Bpaya BBIMONHSIET BAXKHYI0 MOPATbHO-PETYISTHBHYIO (PYHKIIHIO,
BBICTYIasi B Ka4€CTBE OLIEHKHM Pa3JIMYHBIX MOpPaJbHBIX KAYECTB YEJIOBEKAa, a TAKKe
crnoco0a OIIEHKH ONpPENEeTIeHHBIX COLMaIbHO-3HAYUMBbIX HOpM Mopanu. Crenyer
OTMETUTh, YTO JINYHOCTH Bpaya BBICTYIAET 00pa3LoM MOPaJIbHO-3TUYECKOTO Pa3BUTHS,
4TO JOJDKHO TIepeaBaThCsl APYTUM YIeHaM OOIecTBa.

[Tpodeccust Bpaua TpeOyeT BBICOKON BHYTPEHHEHW ATHYECKOM KylbTyphl. Kak
YKa3bIBalOT CHELMAIUCThI, TO3UTUBHBIA XapakTep Bpaya — 3TO OJMH U3 FApMOHHYHBIX
BHEUIHUX CTHUMYJOB, CIIOCOOCTBYIOIIMX BBI3JAOPOBIECHUIO nanueHTa. «PoOkuii,
c1abOyIITHBIN Bpad — OMACHBIM Bpay, OH BCETIa HAUJET THICAYM BOZMOXKHOCTEH, YTOOBI
HUYETO HE cleiarh s 6onpHOTOY» [16, c. 23].

Kak yxe nmoguepkuBaioch, 3TUKa COBPEMEHHOIO Bpada TpeOyeT TILATeIbHOTO
HEPEOCMBICIICHHS, TOCKOJIBbKY paclpoCTpaHeHue BpaueOHOM TallHBI B CTpaHe CTajo
0OBbIYHBIM JesioM. V3BeCTHBI cilydau, Korja MEIUIIMHCKUE PAOOTHUKU pacCKa3bIBalu
JIoMa CBOMM OJIM3KHUM, 3HAKOMBIM O COOBITHSIX B OOJIbHUIIE, 00 OCIOXHEHUSIX WU
Tparudeckux MocieACTBHsIX 3a0oneBaHusi. CErofHsIIHSAS MPAKTHUKA MOKA3bIBAET, YTO
MCTOYHUKOM OOJBIIOrO KOJWYECTBA HAPEKaHUH M kano0 Ha paboTy MEIUIMHCKUX
YUPEXKJIECHUH MOCTYMAET UMEHHO Ha TaKyl0 «yTEUKY» M UCKaXeHUS MPOodheCcCuOHAIBHBIX
JIQHHBIX, CBEACHHUN H.T.JI.

Takum 00pa3oM, BbILIENPUBEACHHBIE (AKThl CBHJETEIBCTBYIOT O COOTBETCTBHU
YCTaHOBJIEHUS! YTOJIOBHO-IIPABOBOI'0 3aIpeTa MPeACTaBICHUSIM OOIIECTBa O Oe3yNpeyHOM
3TUKE MEIUIMHCKUX PAOOTHHUKOB M HEIOMYCTUMOCTH pa3MIAlEHUs] C UX CTOPOHBI
BpaueOHOM TaliHbI. YKa3aHHOE COOTBETCTBUE U SIBISIETCS MOPAJIbHBIM OCHOBAHHUEM JIJIS
KPUMUHAIM3AIMN HE3aKOHHOTO pa3IviallieHusl BpaueOHOW TailHBbI.
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Takum 00pa3oM, MPOBEACHHBIN COBOKYMHBIN aHaIU3 (PAKTOPOB, XapaKTEPU3YIOIIUX
OOLIECTBEHHYI0 ONAaCHOCTh HE3aKOHHOTO pasMilalleHus BpayeOHOW  TalHBbI,
CBUJETEIBCTBYET O TOM, YTO €r0 KPUMHWHAJIM3ALMS BBICTYIIA€T 3aKOHOMEPHBIM H
COLMAIBHO OOYCIIOBJICHHBIM IIAaroM. YKa3aHHOE SIBJIEHUE MMEET JOCTATOYHO BBICOKHM
YPOBEHb (XapakTep M CTENeHb) OOIIECTBEHHOW OMAcCHOCTH, CYIIECTBYET B YCIOBHUSX,
KOTOpbIE HEBO3MOYKHO YCTPaHUTh O€3 MPUMEHEHUS MEP YTOJIOBHO-IIPABOBOI'O XapakTepa,
U SIBIISIETCSl CYILIECTBEHHBIM HApYyIICHUEM IpaB uYeIOBeKa M OOLIECTBEHHOM MOpaH.
Kpome 3TOro, 1OnosHUTEIbHBIM OBOIOM JJII KPUMUHAIU3ALMK 3TOTO JESHUS CTala
partuduKaiys B Haleil cTpaHe COOTBETCTBYIOIIMX MEXIYHAPOJHBIX COIVIAILIEHHM, YTO
CO3JaeT JOMOJHUTEIbHYI0 HEOOXOIUMOCTh BO BHECEHUHM M3MEHEHHUH B HAIlMOHAJIBHOE
3aKOHOJATEIILCTBO.
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PERSPECTIVES OF CRIMINALIZATION OF ILLEGAL DISCLOSURE OF
MEDICAL SECRET

The cumulative analysis of the factors characterizing the social danger of unlawful disclosure
of medical secrecy conducted by the author suggests that its criminalization is a natural, and socially
determined step. This phenomenon has a fairly high level (nature and extent) of public danger, exists
in conditions that cannot be eliminated without the application of criminal law measures, is a significant
violation of human rights and moral standards. In addition, according to the author, the additional
reason for the criminalization of this act was the ratification of the relevant international agreements
in our country, which created an additional need for changes in national legislation.

Keywords: social conditionality, criminal liability, medical secrecy, criminalization

VIIK 342.52

Kviaakosa E. B.

MECTO NAPIAMEHTCKOI'O ITPABA B CUCTEME IIPABA

B crarbe packpbIBalOTCsl Hay4dHbIE MOIXOAbl K ONPENEICHUI0 MECTa MapiIaMeHTCKOro Impasa B
cucreme mpasa. OnpeaeneHo, 4YTo napIaMeHTCKOe IIPaBoO UMEET ONpPEeNICHHYIO crieuHKy IpeaMeTa
¥ METO/Ia MPABOBOTO PETYINPOBAHMSA, KAaK OCHOBHBIX KPUTEPHEB, UCIOJB3YyEMbIX IPH MMOCTPOCHUHU
cucteMsl mpasa. llaprnameHTckoe MpaBo perylIupyeT Kak CyIIHOCTHBIE (MaTepUalIbHOTO XapakTepa),
TaK U OPraHU3alMOHHO-00ECIeUUTEIbHbIC, MPOLECCyaabHble OTHOLICHHUS. MarepuanbHble HOPMBI
NapJaMEHTCKOrO IpaBa OMNPEAESIOT CTaTyc CyOBbeKTOB NapiaMEHTCKHUX MPABOOTHOLIECHUI.
[IponeccyanbHble — OpraHu3anuio padoOThl MapiIaMeHTa U €ro IpOoLenyp.

Kniouegvle cnosa: mapnaMeHT, NapiaMEHTCKOE MPaBO, OTPacib MpaBa, MOAOTPAcib Mpasa,
MHCTUTYT IpaBa, CUCTEMa IpaBa.

B ocHOBe nemMokparuu JEKUT el CAMOYIIPABJIEHHS HAPOJa U OTBETCTBEHHOCTH
HApOJHBIX TMPEACTAaBUTENIEH 3a CBOM JAcWCTBHS. (COOTBETCTBEHHO, BBICIIHMN
3aKOHOJIATEIbHBIA OpPraH, KOTOPBIM OCYIIECTBIISIET HAPOJHOE MPEACTABUTEIBCTBO U
JICVCTBYET B MHTEpPECAxX HApOJa SBJISIETCS OCHOBOW COBPEMEHHOM JIEMOKPATHUH.

XapakTep IeMOKpaTh3allui OOIIECTBA 3aBUCHUT OT HECKOJBKHUX KPUTEPUEB, a
UMEHHO: 1) OT Toro, Kakum o0pa3oM chOPMHUPOBAH BBHICIIMKA 3aKOHOAATEIbHBIN OpraH
rocyaapcTBa; 2) Kakas u3OuparenbHas CHUCTEMa HCIOJb3yeTCs A (OPMUPOBAHUS
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napjiaMeHTa; 3) KaKMMH ITOJTHOMOYHUSIMU HAJICJICHbI HAPOJHBIC MPEACTABUTENN; 4) KaKUM
0o0pa3oM mapTUM MEHBIIMHCTBA OOECIEYMBAIOTCS MpaBaMU U CHOcO0aMU BBIpaXKaTh
COOCTBEHHYIO MO3MIIMIO, B TOM YHCIE IOJIUTUYECKYIO, B IPOTUBOBEC MNAPTHHU
OOJBIINHCTBA U T.1.

Ha BblmenepeuncieHHble BOMPOCHl HE CYIIECTBYET YHUBEPCAIBHOIO OTBETA, YTO
00yCJIOBJIEHO 3BOJIFOLIMEN BBICIIMX 3aKOHO/ATENIBHBIX OPTraHOB B KaXKJIOM KOHKPETHOM
TOCYJIapCTBE U 3aBUCUT OT KYJIBTYpPHBIX, HCTOPHUECKUX, TTOTUTUYECKUX U MHBIX (PaKTOPOB
pa3BuTHUsl OOIIECTBA.

Bormpockl oTHOCUTENBHO MOpsiiKa U 0COOEHHOCTEH (HOPMUPOBAHUS MAPIIAMEHTA,
cTaryca €ro 4Wi€HOB, BHYTPEHHETO YCTPOMCTBA BBICILIETO 3aKOHOAATEIbHOIO OpraHa
rocyaapcTBa, MPOBEACHUS MAapIaMEHTCKUX MPOLEAyp, B3aUMOACHCTBHS MapiIaMeHTa ¢
JPYTUMHU OpraHaMy roCyIapCTBEHHOMW BJIACTH, MEKIIAPIAMEHTCKOTO COTPYAHUYECTBA U
Ip. OTHOCUTCS K MpEAMETY pEeryJupoBaHuUs MapiaMeHTcKoro mnpasa. OgHako, Ha
CETOJHSIIHUN J€Hb OTCYTCTBYET €IMHOOOpa3ue MHEHUS Cpeu YYECHBIX-IOPHUCTOB
OTHOCHUTEJIbHO MECTa MapJIaMEHTCKOro IpaBa B CHCTEME IpaBa, 4YeM U 0OyCIIOBIIEHA
aKmyanbHocmsb MPEICTABICHHOTO HCCIEIOBAHMS.

Takum 00pazoM, yervro cmamvu SBISETCS ONpPEeTICHIE MECTa MapIiaMEeHTCKOTO
IpaBa B CUCTEME IIPaBa Ha OCHOBE M3yUYEHUS U aHAJIM3a OCHOBHBIX HAyYHBIX MOJIXO/I0B,
KOTOpPBIE MPEAIaraloT caMble pa3InyHbIe PEIICHUs] YKa3aHHOM MPOOJIEMBI: OT BBIJICICHUS
OTIENBHOU OTPACIH NapJAMEHTCKOE MPABO A0 MPU3HAHUS MTapJIAMEHTCKOTO MPaBa JHUIIb
MHCTUTYTOM KOHCTUTYLIMOHHOTO NpaBa.

Tak, cpeaum IOpUAWYECKUX MCCIECAOBAHUI aHATU3UPYEeMOH MPOOIEMBI,
3acy’KMBAlOT BHUMaHMs pabOThl TakMX yueHbIX Kak A. 1. AOpamoBa, c. A. ABakbsHa,
O. H. bynakosa, A. H. Kokorosa, b. H. Tonnopauna, T. 1. XaGpueBoi.

[TapnameHTCKO€ MpaBO HEOOXOJUMO PACCMATPUBATH, MIPEXK]IE BCETO, KaK CUCTEMY
MPOLECCYAbHBIX U OPraHM3allMOHHBIX HOPM M MPUHIUIIOB. B TakoM NOHUMaHHU
NapJIaMEHTCKOE MPAaBO YAaCTO OTOXKIAECTBIAIOT C PA3TUYHBIMU MNapIaMEHTCKUMU
IpoLelypaMH, OJJHAKO, HEB3HUpasi Ha JOMUHUPYIOLIEE OOIbIIMHCTBO MPOLEAYPHBIX HOPM
U TpaBWJl, NApJIaMEHTCKOE MpaBO, B OOJBIIMHCTBE CBOEM, (OopMUpyeTCs MO
ONPEACNSAIOMNM, HWHOTAA JIOMUHHUPYIOIIEM, BO3JACUCTBUEM MPHUHIUIIOB U HOPM
MaTepUaJIbHOTO MPaBa, 3 UMEHHO KOHCTUTYLIMOHHOTO IpaBa.

He npexncrasnsercs BO3MOKHBIM OIHO3HAYHO M OKOHYATEJIbHO OMPEEIIUTh MECTO
NapJIaMeHTCKOTO TpaBa B IMPABOBOM CHUCTEME, OJHAKO BHUAMTCS 1EIeCO00pa3HbIM
MIPOAHAJIN3UPOBATH OCHOBHBIE HAYYHBIE MO3UIIMM OTHOCHUTEIIBHO 3TOr0 BOIpOCa.

Tak, cyliecTByeT No3ULKs, KOTopasi, HEOOXOAMMO OTMETUTh, HE MOTYYHIa IIMPOKOH
NOAJEP)KKM B HAyUHBIX Kpyrax, paccMarpHuBarollas NapIaMEHTCKOE MpPaBO Kak
MOJTHOIIEHHYIO CaMOCTOSITENTbHYIO OTPACIIb PaBa, OJJHONOPSIIKOBYIO ¢ KOHCTUTYIIHOHHBIM
npaBoM. Tak, Tonmopuun b.H. ormMeuaeT, 4To nmapjiiaMeHTCKOE MPaBO TPYIHO MOJIHOCTHIO
OTJICJIUTh OT KOHCTUTYIIMOHHOTO TPaBa, Tak Kak, BO-TIEPBBIX, IO MHEHUIO YIEHOTO, OHO
BBIIIIO U3 HEAP KOHCTUTYLIMOHHOTO MpaBa, SBISETCS MPOTYKTOM €ro pa3BUTHS, a, BO-
BTOPBIX, HOPMBI KOHCTUTYLIMOHHOTO IIpaBa COCTAaBISIOT HEOTHEMIIEMYIO 4YacCTh
IIapJIAMEHTCKOTO ITpaBa, €ro OCHOBHBIE Hadaia. BmecTe ¢ TeM, oTMedaeT uccienoBaress,
MapJIaMEHTCKOE MPAaBO HE TOJBKO MPOSBHIO BCE KaU€CTBA CAMOCTOSITENBHOM OTpaCiIu
mpaBa, HO U BCE OOJBIIE OTAETSAETCS OT KOHCTUTYIHMOHHOTO [1, c. 1, 4].
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Opnnako, Ha COBpPEMEHHOM »JTafe pa3BUTUS TOCyJapcTBa W oOmiecTBa
MPECTaBISIETCS HElLleJIeCOO0Pa3HbIM PacCMaTPHUBATh MAPIAMEHTCKOE MPABO B KaUECTBE
CaMOCTOSITEJIbHOM OTpACiH MpaBa, MOCKOJIbKY 10 CBOEMY CMBICIY M COJAEPKaHUIO OHO
BKJIFOUEHO B MPEIMET KOHCTUTYLIMOHHOTO NPaBa, SIBJISETCS €T0 HEOThEMIIEMOM COCTaBHOM
yacThlo. Kak crnpaBeuynBo orMedaer ¢. A. ABaKkbsiH, BOIIPOC O CYIIIECTBOBAHUH TaKOH
OTpaciy Mpasa sBJSIETCA BEChbMa JUCKYCCHOHHBIM, MHOTHE HCCIIEI0BATENI OOOCHOBAHHO
paccMarpuBaroT MpoOIeMbl, B YaCTHOCTH POCCHICKOTO MapjaMeHTapu3Ma B paMKax
KOHCTUTYLHOHHOTO IipaBa Poccun [2, c. 8-9].

CornacHO WHOUM CJOXUBIIEWCS HAyYHOM TNO3WIMM, MApIaMEHTCKOE IPaBo
HEOOXOIMMO pacCMaTpPUBATh KaK MOJ0TPACTh KOHCTUTYIIMOHHOTO TpaBa. Tak, o MHEHUIO
Abpamosa A. 1., XaOpuesoii T. ., KokortoBa A. H., bymakoa O.H. wu ap.
napJIaMeHTCKOE TPaBO SIBISIETCS MOIOTPACITBIO0 KOHCTUTYIIMOHHOTO TIPaBa M MPECTaBISIET
co0o¥1 crucTeMy IIPABOBBIX HOPM, PETYAUPYIOIINX OOIIECTBEHHBIE OTHOIICHHSI B 00IACTH
MPABOBOT'O CTaTyca MapiaMEHTCKUX OPraHOB M 3aKOHOAATENbHBIX mporenyp [3, c. 12;
4, c.6; 5, c. 839].

CTOpOHHUKH BBIZICIICHUS MapIaMEHTCKOTO TpaBa B KadeCcTBE IOAOTPACIA
KOHCTUTYIIMOHHOTO TpaBa CPeau JIOBOJOB HA3BIBAIOT CIEAYIOIINE APTyMEHTHI.

Bo-miepBhix, B paMKax KOHCTHTYIIMOHHOTO TIPaBa CyIIECTBYET JOCTATOYHO OOJBIIIOE
KOJIMYECTBO MPOIECCYabHBIX HOPM, KOTOPBIEC PETNIAMEHTUPYIOT UMEHHO JESTEIIbHOCTH
napjJaMeHTa Kak BBICILET0 3aKOHOJIATENIbHOTO U MPEICTaBUTENbHOTO oprana. [1pu stom,
npoueccyalbHble HOPMBI, KOTOpbIE KacaloTCsi HEMOCPEACTBEHHO JAESTeNbHOCTU
napJaMeHTa COCTAaBIISIIOT JOCTAaTOYHO 000COOIEHHYIO IpYIIIY.

Bo-BTOpBIX, CylIECTBYET TOCTATOUHO OOBEMHAS 110 CBOEMY COIEPKAHUIO IpyIa
MPaBOOTHOLIEHUN, KOTOPBIE HOCAT MPOIEAYPHBI XapaKTep, HWMEHHO TaKue
NPABOOTHOIIEHUSI MOTYT OBITH OINpENeNCHBl KaK MapIaMEHTCKUE MPOLEAypbl, OHU
BKJTIOYAIOT:

napJaMeHTCKHE TPOIeayphl, ooecneunBaroiye 3hHEeKTUBHOCTb 3aKOHOAATEIHLHOTO
nporiecca: IOPsIIOK peann3alny 3aKOHOIaTeIbHON MHUIIMATUBBL; TIPOLIEAYPbI, CBSI3aHHbIE
C OCYLIECTBIIEHUEM 3aKOHOAATEIBHOIO IIPOLECCa, T.€. MPOX0KIECHUEM 3aKOHOIIPOEKTOM
MOCJIeI0BATeIbHBIX CTaaulT;

napJiaMeHTCKHUE TPOLEAYphl, CBA3aHHBIE C pealn3alueil MpeaCcTaBUTEIbHBIMU
OpraHaM¥ TOCYZapCTBEHHOW BJIACTH CBOMX KOHTPOJBHBIX MOJHOMOYHI: KOHTPOJIb 32
COOJTIONIEHNEM TIPaB U CBOOO/I YETIOBEKA; KOHTPOJIb 32 UCIIOJTHEHUEM OIOKETa, 3alpOChl
U WHTEPIEIUSIINY, MapIaMEeHTCKUE paccieI0BaHus;

napJIaMeHTCKHE NpPOLENypbl, CBSI3aHHBIE C B3aMMOJEHCTBUEM IMapiaMEHTa ¢
OpraHaMH MCTIOJHHUTEIHLHOW BIIACTH;

KBa3ucyneOHbIE NapilaMeHTCKHE MPOLEaypbl, O0ecCHeunBarolue MEeXaHU3M
BHECYZIeOHON OTBETCTBEHHOCTH JOJLKHOCTHBIX JIMII TEPE] OPraHOM 3aKOHOMATEIbHOMN
BIIACTH;

NapIaMEHTCKUE TPOIETyPhl, CBSI3aHHBIE CO CTaTyCOM M TIOPSIIKOM JIESATEIbHOCTH
napjaMeHTapus: mapJaMEHTCKHUE 3ampochl M OOpallleHus, JIUIIEHNUE MapiaMeHTapHs
HEMPUKOCHOBEHHOCTH; MAPJIAMEHTCKUE POLETYPbI, 00€CIIEUNBAIOIINE OCYIIECTBICHUE
NpaBUJI BHYTPEHHETO PACTIOPSIIKA, TOPSIOK CO3aHus U GYHKIIMOHUPOBAHHUS BHYTPEHHHUX
OpraHoOB MapJaMEeHTa WJIM €ro mnajar.
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B-Tperbux, mapiaMeHTCKOE MpPaBO MMEET COOCTBEHHBIE UCTOUHUKH, K KOTOPBIM
OTHOCATCH: KOHCTUTYLIHsI ~ TOCYAAapCTBa, pernamMeHTbl  3aKOHOJATEIbHBIX
(mMpencTaBUTENBHBIX ) OPraHOB MIIM UX MaJaT, COOTBETCTBYIOIIUE 3aKOHOAATENbHBIE aKThl,
3aKpEIUIIOIINAE CTATyC MapJIaMEHTApPUEB WM IMOPSAJOK pEaln3alud TEX WM HHBIX
noJiHoMouuii [6, c. 24].

[Ipu 3TOM, B MPOTUBOBEC YKAa3aHHOW MO3ULMH, CYIIECTBYET MHAs TOYKA 3PEHUS,
COITIACHO KOTOPOM IpeaMeT M METOAbl NapJIaMEHTCKOIO IIpaBa HE IIO3BOJIAKOT €ro
CTPYKTYpHO 000COOUTH B IMpenenaax KOHCTUTYLMOHHOIO MpaBa Kak MoaoTpacib. Takas
IIO3ULIMSI OCHOBBIBACTCS HAa TOM, YTO CPEAU ITONOTPACIEH KOHCTUTYLMOHHOIO IIpaBa
IIPUHATO BBIAEIATH: OCHOBBI KOHCTUTYLIMOHHOTO CTPOs, OCHOBBI IIPAaBOBOIO CTaTryca
JUYHOCTH, CUCTEMY OPIaHOB T'OCYAApPCTBEHHOW BIACTH U MECTHOI'O CAMOYNPABIICHUS U
uH. Takum 00pazoM, COMIACHO MPEJCTABICHHON HAayYHOW MO3UIMH, MapiIaMEHTCKOE
IIPAaBO PacCMaTpUBACTCS KAK CTPYKTYPHBIM JIEMEHT KOHCTUTYLIMOHHOIO ITpaBa, a
UMEHHO — UHCTUTYT IOAOTPACIM CUCTEMBI OPraHU3alMKU I'OCYyJapCTBEHHOM BJIACTH.

HeoOxonumMo OTMETHUTh, UYTO TaKOW HAay4YHBIM TOAXON SBJISIETCS Haumbosee
OecrepcrneKTUBHBIM, MOCKOJIbKY HUBEIUPYET MOJOXKEHHs MapiaMeHTCKOro mpasa 00
OCOOEHHOCTAX €ro mpeaMera U MeToja.

be3ycinoBHO, MapiaMeHTCKOE MPaBO UMEET OMPEEICHHYIO CIeUU(PUKY NpeameTa
U METONA IIPAaBOBOIO PEryJIMPOBAHUsA, YTO SIBJISIETCS OCHOBHBIM KPUTEPUEM IIPU
IIOCTPOCHUM CHUCTEMBI IpaBa.

[Ipeamer mapiaMEHTCKOrO MpaBa COCTABISIOT OTHOIIEHUS B cepe opraHu3anuu
U JIEATEIBHOCTU NapJIaAMEHTCKUX OPraHoOB M CTPYKTyp. Tak, cormacHo moaxony,
npemioxkeHHoMY A. H. KokoTOBBIM, IpeaMeT mapiiaMeHTCKOTO IIpaBa BKIIFOYAET
OOlIeCTBEHHbIE OTHOLICHUS, KOTOpPbIE pPACKPBIBAIOT OOLIMII cTAaryc U MECTO
NapJaMEHTCKMX OPraHoB B CHCTEME IyOJMYHOM BJIACTU U IMOJIUTUYECKON CHCTEME;
COCTaB U CTPYKTYpy MapjlaMEHTCKHX OpraHoB, HMOPSAIOK UX (OpMUPOBaHUS (€cCiu
bopMHUpYIOTCS TTyTEM BBIOOPOB); MOPSAOK NEATEIBHOCTU MApIIaMEHTCKUX OPraHOB U
UX CTPYKTYPHBIX MOAPA3IEIICHUI; CTaTyC NapjaMeHTapueB (AemyTaToB, CEHATOPOB) U
HOPSZAOK UX pabOThI; MOPATOK B3aWMOOTHOIIEHUH MapIIaMEHTCKUX OPraHOB MEXKIY
co0oil, C IpyruMu OpraHaMH BJIACTU U UHBIMH cyObekTamu [4, c. 8-9].

[Tpu 3TOM, MpeacTaBIIsAeTCs 11EIeCO00Pa3HbIM, PAa3eIUTh HOPMbI TAPITAMEHTCKOTO
IIpaBa Ha [JBE€ OTHOCUTEIBHO CAaMOCTOATEIbHBIE 4YacTH. Tak, BBIACIUTH YacThb
HapJIaMEHTCKOTO MpaBa, KOTOpasi OTHOCUTCS K c(pepe KOHCTUTYLIMOHHO-IIPOLIECCYaTbHOTO
npaBa, T.e. KacaeTcsi OpraHu3alyy padboThl MapjJaMeHTa U ero Npoueayp, Cpean KOTOphIX
ITIaBEHCTBYIOIIAs POJIb, €CTECTBEHHO OTBEIEHA 3aKOHOAATEIBHOMY MpoLeccy. A Takxke
BBIJICJIUTh YacTh MapJaMEHTCKOrO IpaBa, KoTopas Kacaercs (yHKUUN U MOJTHOMOYMMA
napjaMeHTa, e€ro CTPYKTYypbl U (YHKIMOHAJIbHOW OpraHU3allMM, CTAaTyCy HapOAHBIX
IIPEICTABUTENIEU U, COOTBETCTBEHHO, OTHOCUTCA K OTPACIU KOHCTUTYLMOHHOIO IIpaBa.

VYKazaHHOE pa3zieseHrne HOpM NapiJaMEHTCKOTO MpaBa, MO3BOJISIET TOBOPUTH J1aXKe
0 IapJIaMEHTCKOM MaTepUaJbHOM M MPOLECCYalbHOM IIPABE.

Cucrema o611eit Teopun napjiaMeHTapu3Ma M MapiaMeHTCKOro 1paBa COCTOUT U3
TPEX OCHOBHBIX OJIOKOB: T€OPETUYECKOT0, HHCTUTYIUOHAILHOTO W JUHAMUYECKOTO.

Tak, Teoperndyeckuil OJOK MapIaMEHTCKOTO IpaBa BKJOYAeT B ceds OO0IIyIo
XApaKTEPUCTUKY MapIaMEHTAPU3Ma, €r0 TEOPETUIECKYIO apTyMEHTALUIO KaK UAECH, MECTO
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B CHCTEME KOHCTUTYIIMOHHO-TIPABOBBIX KaTETOPUH, XapaKTEPUCTHKY MapIaMEHTCKOTO
npaBa, UCTOPUYECKOE pa3BUTHE MMapllaMEHTapu3Ma M €r0 COBPEMEHHOE COCTOSHHE H
T.I. DTO, TaK Ha3bIBacMas, OOIIasi YacTh MapiIaMeHTCKOro mpaBa. OCOOCHHYIO YacTh,
KOTOpasi KacaeTCs OpraHu3aluk ¢ JCATEIBHOCTH IapjaMEHTa, BKJIIOYAIOT
WHCTUTYIIUOHAIBHBIA U TUHAMHYECKUN OJOKH.

HNHCTUTYIIMOHAIBHBIN OJIOK 00benMHSAET MNpPOOJIEMaTUKy IPaBOBOrO CTaryca
napJiaMeHTapusi, €ro (PYHKIUH W MOJIHOMOUYHH, CTPYKTYPY M MOPSIOK (pOpMUPOBAHHS
napJaMeHTa WM e €To IMajiaT, BHYTPCHHIOI OPTaHU3aIHI0 MMapJIAMEHTCKHUX CTPYKTYP.
OTH TOJOXKECHHSI HAXOIAT CBOC Pa3BUTHE, KaK pa3, B TPETbeM OJIOKE — TMHAMUYECKOM,
KOTOPBIA BKJIIOYAET: TMOPSAIOK pabOThl IMapjaMEHTa, 3aKOHOIATEIhHBIN IpoIiecc,
B3aMMO/ICHICTBHE M B3aMMOOTHOIIICHUS ¢ MHBIMH OpPraHaMH TOCYIapCTBEHHOMN BIIACTH,
MEXKITapJIaMEHTCKOE COTPYIHHYECTBO, OPTaHU3AIMOHHO-IIPABOBOE M TEXHHUYECKOE
obecrieueHre NEATeIbHOCTH MapjaMeHTa M €ro COCTAaBHBIX YacTeH.

Takum oOpa3zoMm, TpeaMET MapIaMEHTCKOTO IMpaBa COCTABISIOT JBE TPYIIIBI
OOIIIECTBEHHBIX OTHOMICHUH: 1) OTHOIICHUS MaTepUAIBHOTO XapaKTepa, Yepe3 KOTOpbhIe
MPOSIBIISICTCS. POJIb W HAa3HAUCHHE TapilaMEHTa KaK IPECTaBUTEILCKOTO OpraHa
roCyIapCTBEHHOHN BIIACTH, 3TO MPEXKJE BCETO, OTHOIICHUS MEXKIY IMapjJaMEHTOM H
HapOJOM KaK MCTOYHHMKOM BJIACTH, a TaKK€ MEKUHCTUTYIIMOHAJIbHBIC OTHOIICHHS,
KOTOpBIE OIPEICIIIOT MECTO MapjiaMeHTa B CHCTEME pa3JelicHUs BJIACTCH;
2) opraHu3aIMOHHBIC U MPOIIEYPHO-TIPOIIECCYyATTbHBIC OTHOIICHUS, KOTOPHIE BOSHUKAIOT
IPU OCYIIECTBICHUHN PA3JTUYHBIX MapIIAMEHTCKHX MPOIEAYP, 3aKOHOMATECILHOM H
OromkeTHOM Tipouiecce [7, c. 40—41].

Uto kacaeTcs MeToJa MPABOBOTO PETYIUPOBAHMS, TO IS KOHCTUTYIIMOHHOTO
mpaBa — ATO, MPEKJE BCETO, BIACTHO-UMIIEPATUBHBIA METOJI, @ METOJI IMapIaMEHTCKOTO
TIpaBa UMEET OIpeIeIeHHYIO crieruduKy. OYeBUIHO, UTO B TTAPIAMEHTCKOM MPaBe TaKKe
UCITOJIB3YIOTCS BJIACTHO-UMIICPATHBHBIE MHCTPYMEHTHI, OJHAKO ATO HE HMCKIIOYACT
UCTIOJIB30BaHUS PA3HOOOPA3HBIX KOOPIUHUPYIOIINX U COTIACUTENBHBIX TPOIICTYD, OHU
TaK)K€ HapaBHE ¢ KOHCTHTYIIMOHHBIMH, (POPMHUPYIOT CUCTEMY MapIaMEHTCKOTO IpaBa.
Takum oOpa3om, IS MapjJaMEHTCKOrO IpaBa OCHOBHBIMH METOJAMH ITPaBOBOTO
pPEeTyIMpPOBaHUs SABJSIOTCS KOOPAMHAIIUSA U COTJIACOBaHUE.

Takum o0pa3oM, TpPEACTABICHHBIM aHAIN3 CBUJCTEIBCTBYET O TOM, UTO,
0€3yCJI0BHO, MAPJIAMEHTCKOE TIPABO TECHO COOTHOCUTCS C KOHCTUTYIIMOHHBIM TTPABOM,
HO HE OTOXKACCTBIISICTCS M HE IMOTIIOIMIACTCS UM, OHO BBIXOIUT 32 €T0 TPEACITBI, ONPEACTISI
Croco0 W TOPSAIOK pealn3allid HapOJHOTO CYBEPEHUTETAa Yepe3 IMOJTUTHUIECKOE
MIPEICTABUTEIBCTBO M CO3/IaHUE 3aKOHOAATEIhCTBA.

CymiecTBOBaHME pPAa3JWYHBIX HAyYHBIX IMO3WIHMA OTHOCHTEIBHO MecTa
MapJIaMEHTCKOTO TIpaBa B CHCTEME IpaBa, JCUCTBUTEIHHO MO3BOJISIOT TOBOPUTH O HEM
YK€ He KaK 00 MHCTUTYTE, a KaK O IMOJ0TPACTH KOHCTUTYITMOHHOTO mpaBa. [Ipu 3Tom,
BOIIPOC O CYIIECTBOBAHWUM OTPACIH IMApPJAaMEHTCKOTO IIpaBa OCTAeTCs BechbMa
JTUCKYCCHOHHBIM H TPEKICBPEMEHHBIM.

CIIMCOK UCTOYHHUKOB

1. Odepku mapiaMeHTCKOTo TpaBa (3apyOekHbIH ombIT) / mox pexa. u ¢ mpeauci. b.H.
Tonopuuna. — M., 1993. — 179c.

32



ISSN 0000-0000. Bectnuk [JdonHY. Cep. E: IOpuauueckue nHayku. 2019. Ne 1

2. Amakpan C.A. ®enepanbHoe CoOpanue — mnapmameHT Poccuu. — M.: Poccuiickuit
Opuanueckuit Uznarensckuit Jom, 2009. — 432c.

3. TTapmamentckoe mipaBo Poccun: monorpadwus / mox pen. AWM. Abpamona, B.A. ButymkuHa,
H.A. Bnacenko u np.; mox pep. T.5. Xabpueroit. — M., 2013. — 400 c.

4. IMapnamentckoe mpaBo Poccun / oTB. pea. A.H. Kokortos. — Exarepun0Oypr, 2008. — 280 c.
5. IMapmamenTckoe nmpaBo Poccun / mox pen. O.H. Bymakosa. — M., 2006. — 656¢.

6. Xaopuena T.fl. K Bompocy 0 MecTe poCCHIICKOTo mapjlaMeHTCKOTO MpaBa B CUCTEME MpaBa
// TlapmaMeHTCKHE IPOLeAyphI: podiieMbl Poccuu u 3apyOeKHbIN OIbIT: MaTtepuaibl HaydHOU
koH(pepenmu. Mocksa, 21 — 23 mapra 2002 r. / ITox pen. C.A. ABakbsina. M.: Uzn-so MI'Y,
2003. - C.20-27.

7. bymakoB O.H. ITapmamentckoe mpaBo B Poccuiickoit ®@eneparnuu. — M.: OUHAHCOBBII
KOHTpoJib, HantmonaneHbI nHCTHTYT OM3HEca; PocroB-nHa-Jlony: ®@enukc, 2004. — c. 40-41
736 c.

Ilocmynuna 6 peoaxyuro 21. 12. 2017 e.
e-mail: kulakovaliza@mail.ru

PLACE OF PARLIAMENTARY LAW IN THE SYSTEM OF LAW

The article reveals scientific approaches to determining the place of parliamentary law in the
legal system. It was determined that parliamentary law has a certain specificity of the subject and
method of legal regulation, as the main criteria used in the construction of the legal system.
Parliamentary law regulates both substantive (material) and organizational-security, procedural relations.
The material norms of parliamentary law determine the status of subjects of parliamentary relations.
Procedural — the organization of the parliament and its procedures.

Keywords: parliament, parliamentary law, branch of law, sub-branch of law, institute of law,
system of law.
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MEJIUALASI: OCOBEHHOCTH MPOLECCA W ®OPMBbI 3AIIMTEI TIPAB
TPAKIAH

B crarbe maetcs onpenenenue npoueaypsl MEAUALNHN, yCTAaHOBICHbI KaK 00bEKTUBHBIE IPHYMHBL,
TaK U CyObEKTHBHbIE (AKTOPHI MOSBICHUS ANbTEPHATUBHBIX (GopM paspewieHus crnopoB. Caenax
CpPaBHHUTENBHBIM aHanu3 cyneOHOW W MeAuaTuBHON (OPMBI 3AIIMTHI, TOKa3aHbl MPHUOPHUTETHI
aNbTepHATUBHBIX (OPM 3alIUTHl CyOBEKTHBHBIX MpPaB U (MJIM) 3aKOHHBIX MHTEPECOB IPaXkAaH.

Kniouegvie cnosa: Mennanusi, NOCPEOHUYECTBO, KOHQIUKT, ¢dopma, MpoLEecc, MPU3HAKH
MeIualnH.

3amuTa rmpas ¥ cBOOO IpaskaH MMEET HECKOIBKO (hOpM pa3perieHHs KOHPIUKTOB.
PaznooOpasue hopm u cpeAcTB pazpeiieHrs KOHGIMKTOB MPEAOCTaBISIET BO3SMOXKHOCTh
KOH(IIUKTYIOIUM CTOPOHAM CBOOO/y BBIOOpA AJIS 3alIUThl HAPYLIEHHBIX IIPaB U CBOOOI.
[lonsaTHe «anapTepHAaTUBHBIE» MPOLEIYpPhl OEPET HauaIo OT JIATUHCKOTO «alter» — «oauH
U3 JIByX», UTO O3HAYAET BO3SMOKHOCTH BbIOOpa (POPMBI U MPOLIEAYPHI pa3pelieHus CIIOpOB
IO COITIAIIEHUIO CTOPOH.

Konctutynuus Poccuiickoit ®enepaunu (nanee — Koncrtutyuus P®) rapantupyer
rpakaHUHY CyJeOHYI0 (TOCYAapCTBEHHYIO) 3alUTy ero mpaB u cBoOoi. Crarbs 45
Konctutyuun PO npenocraBiser KaxIoMy TpakJaHUHY BOCHOJIb30BATHCS BCEMHU HE
3aMpeleHHbBIMU 3aKOHOM CIIOCO0aMu JIJIsl 3alllUThl CBOUX IMpaB M cBoOox [1]. B sroit
CBSI3U Y TPaKJIAHNHA BO3HUKAET aJbTEPHATHBA B BHIOOPE ONTUMAIIbLHON (DOPMBI 3AILUTHI
cBoux nmpaB. BriOop HaubOonee »>(pPexkTUBHON I paspemieHuss cropa Wiu
yperyaupoBaHus KOH(GIUKTa GOPMBI 3aIIUTHI IPaB BO MHOTOM 3aBUCUT OT KOHKPETHOM
cutyaruu. IlpaBuibHBI BBIOOP (QOpPMBI, SIBISETCS 3aJ0rOM BOCCTAHOBIICHUS
HapyILIEHHBIX MPaB U CBOOOI.

Lenpto cTaTbu sIBISIETCSl OIpeneseHue OCOOeHHOCTeH mporecca U (OpPMBI
MeJIMaIK ¥ YCTaHOBJIEHHE IPUOPUTETOB ABTEPHATUBHBIX (DOPM 3aILUTHI CyOBEKTUBHBIX
npaB U (WIM) 3aKOHHBIX MHTEPECOB IPAXKAAH.

CamMo mosiBIIeHHE albTepHATUBHBIX (POPM pa3pelieHusl CIIOPOB CBUAETEIbCTBYET
HE B I0JIb3Yy CyA€OHOM (OpPMBI 3aLUTHI IPAB U (UJIM) 3aKOHHBIX MHTEPECOB IPaXJ1aH U
Ha TO €CTh KaK OOBEKTHBHbBIE NPUYUHBI, TaK U CyObEKTUBHbBIE (DAKTOPBHI.

K unciny 0ObeKTUBHBIX IPUYMH, HETATUBHO BIUSIOUIMX HA MPOBEJEHUE CYAeOHOM
(dopmbl pasperieHuss KOH(QIMKTOB, MOXKHO OTHECTH:

— HEeJ0CTaTO4YHOEe (PUHAHCUPOBAHUE CYyNEOHON CUCTEMBI;

— IEPErpyKEHHOCTh CY/IOB JE€JIaMU;

— JUTUTENBHOCTh CyIeOHOTO pa3OupaTesibCTBa;

— (opManTM30BaHHBIN XapakTep cyAeOHOro mpolecca;
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— JETAJIbHYI0 TPOLECCYaJbHYIO PErlaMeHTalINIo;

— MMIIEPAaTUBHOE HAYajo W JAUPEKTUBHAS POJIb TPETHETO JIMLA;

— OonblIMe (PUHAHCOBBIE 3aTPATHI.

Kpome 3T0ro, Ha CHHUKEHUE NPECTHKA CYIHOB BIUAIOT U TAKUE CYObEKTHBHBIC
(dakTophI Kak:

— HU3Kast 3PPEKTUBHOCTh PaOOTHI CyAeOHON CHUCTEMBI;

— HECOCTOSTENIbHOCTh CYJOB B YPEryJIUpOBAHUU OTIEIBHBIX KOH(IMKTOB;

— HEraTUBHbIE SMOLMHU KOH(IUKTYIOMIUX CTOPOH;

— CO3[]aHH€ ONMACHOCTH HOBOW BCIBIIIKM U 3CKaJallUu KOH(IMKTA.

Jlpyroii mpuYMHON MOSBJICHUS aJIbTEPHATUBHBIX CIIOCOOOB pa3pelleHus! CIOpOB
SBJISIETCS JKEJaHUE CTOPOH cOepedb U MPOAOKUTE B OyAyLIEM JIEJIOBbIE U MAPTHEPCKUE
OTHOILUEHHUS, HE NEPEUTH MOPAIBHO-3THUYECKHME HOPMBI B OTHOLIEHUAX MEXKIY
POIUTENAMU U JI€TbMH, OBIBIIMMH CYIPYTaMH.

Menuanus no cBoed CyTH MpPEJCTaBIsIeT MEXAUCUUILIMHAPHYIO CYOCTaHIIMIO,
KOTOpasi YCIIEIIHO COBMENIAeT B ce0e TaKue OTpaciau 3HaHUM, KaK MpaBo, IICUXOJIOTHS,
KOH()IMKTOJNIOT U, TIeiaroruka u apyrue. [loaromy Hanbosnee yCrenHbIMU B pa3pelieHuu
KOH(JIUKTOB C TOMOIIbIO MEAMAlMM SBISIIOTCS HE Yy3KHE CIELHAIUCTHI,
CHELMATU3UPYIOLIUECS B OJHON KOHKPETHOW 00JIacTH 3HAHWM, a CIIELIUAIMCThI IIIUPOKOTO
npo¢uiis, OOJBIIOr0 MPAKTUYECKOTO OIBITA, KOTOphIe 00J1a1al0T NMpodeccuoHanIbHON
MOATOTOBKOM B YKa3aHHBIX CMEKHBIX NUCHUIUIMHAX [2, c. 49].

MHoroo6pasue ¢popM 3aiuThl IpaB 0OBSICHIETCS, C OMHON CTOPOHBI, CHIECLIUPHUKOI
NOJUIEKAIIMX 3alIUTEe WM OXpaHe Mpas, a, C APYrOd CTOPOHBI, CTENEHBIO Pa3BUTHSA
JEMOKPAaTUYECKUX MPOLECCOB B OOLIECTBE, MPAaBOBBIMU TPAJULMIMU U MPABOBOU
KyJbTypO#l IpaKaaH.

3aKoHOJATENbHOE PA3BUTHE MEIUALIMU OEpeT CBOE HAYaJlo C MPUHITHEM 27 UIONS
2010r. denepanpHoro 3akoHa Ne 193-®3 «OO6 anpTepHATUBHOW MpoOIEIypE
YPETYIUPOBaHMSI CIIOPOB C yYacTUEM IOCPENHUKA (MpOoILeype Meauanun)» (naiee —
3aKoH 0 Menualuu), BCTynuBIIMM B cuiny ¢ 1 auBaps 2011 . [3].

3aKOH O MeIualuy MO 3aMBbICIy 3aKOHOJATENsl HAIpaBJIIEH HAa KOHCTPYKTUBHBIN
MOMCK PEIICHUM, a HE Ha BBISABICHUE NMPaBbIX U BUHOBHBIX. [IponucaHHble B 3aKOHE
IIPaBOBbIE HOPMBI NPHU3BAHBI YYMUTHIBATH JIMYHBIE, MOPAJbHbIE M 3MOLIMOHAJIBHBIE
acnekThl criopa. OHU MOTYT OBITH JIETKO MOACTPOEHBI MO NOTPEOHOCTU YYaCTHUKOB
KOH(JIMKTa B IJIaHE CPOKOB M BPEMEHH, MOpsAKAa U YCIOBHUH Ipoliecca, JUYHBIX
KOHTaKTOB U T. [I.

[Tpouenypa Meauanuu o0ecrevyrnBaeT NOIHYIO OXPaHy Cepbl YACTHBIX HHTEPECOB
YYaCTHUKOB, MOCKOJIBKY HpEeJICTaBiIseT co0oi KOH(pUACHUHMANbHBIN nporecc. OHa
MO3BOJISIET YYACTHUKAM CIIOpa MAaKCUMAaJIbHO PaCKpbIBaTh CBOU TBOPUYECKUE CIIOCOOHOCTH
U C ONTHUMHU3MOM CTPOMUTH CBOM IUJIaHbl Ha Oyayllee IOcje pa3pelieHus Ccropa.
JIOTOBOPEHHOCTH, JOCTUTHYTHIE B XO/€ MPOLEAYPbl MEIUALMH, HE TOJBKO OTBEYAIOT
peanbHOMY MOJIOKEHUIO BEIIEH, HO U COOTBETCTBYIOT MPHUHIMIIAM OOBEKTUBHOCTH U
cnpaseanuBoctu. [loaToMy OHH, Kak mpaBuiio, Ooinee MpOYHBI M, BCIEJACTBHE 3TOTO,
JOJITOBEYHBI, YTO CIIOCOOCTBYET NMPETBOPEHUIO UX B JKU3Hb.

Menuanusi, kKak HoBoe /Uit Poccuu siBleHue COAEP)KUT B cebe HOBbIE BOBMOXXHOCTH
JUISL  yPEeryJUpOBaHUs PA3JIUYHBIX CIOPOB, BO3HUKAIOIIMX M3 TPakJIaHCKUX
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IIPAaBOOTHOLIEHHUI. DTO OTHOLIEHUS B CBA3M C OCYIIECTBICHUEM NPEAITPUHUMATEIBCKON
Y MHOM SKOHOMUYECKOU JESTEIbHOCTH, CIIOPOB, BOSHUKAIOIINX U3 CEMENHBIX, TPYIAOBBIX,
a TaKXe KOPIOpaTUBHBIX IpaBoOoTHoIIeHW. Ha cerognsmHuii neHp mnpoOiema
BOCIIPUATHS OOIIECTBOM MeaHalMu TpeOyeT BCECTOPOHHErO0 HAy4yHOTO aHaliu3a u
HAay4yHOTO HCClEeNOBaHMUSA. MIMEHHO MO3TOMY HOBBIE INPOTPECCUBHBIE M YCIIEIIHO
aJanTUPOBAHHBIE B APYIMX CTPaHaX COLUAJIBbHO-NPaBOBblE (HOPMBI MPUMHUPEHUS U
NOCPEIHUYECTBA CIOKHO BHEIPSIIOTCS B POCCUMCKYIO HOPUINYECKYIO IPAKTHKY.

Paznuunble acnekThl 3TOM NMpoONeMaTHKU CTald MPEAMETOM MCCIIEIOBAaHUS B
tpynax X. becemepa, I. A. XKununa, HoceipeBoii, B. ®@. Sxosnesa u ap. [4-7].

B ornmume ot cyneGHOro pasOuparenbCTBa IMPOLIECC MEIUAIUU  SBISETCS
JOOPOBOJIBHBIM, UYTO OOYCHaBIMBAET AUCIO3UTUBHOCTDH MOBEACHUS CIOPSIIUX CTOPOH
B BbIOOpe umH Meauaropa. IIponenypa menuanuu nperocTaBiseT KaXJI0M CTOpOHE
BO3MOXXHOCTh B JIFOOOW MOMEHT BBIMTH U3 Tpoliecca.

Cremyer OTMETHUTB, UTO MPOLEAYPa MEUALIMN CYILIECTBEHHBIM 00pa3oM OTJINYaeTCs
OT TPaJWLMOHHOW, KOHTPOJIUPYEMON TOCYIapCTBOM CyAeOHON (OpMBI 3alUTHI MpaB
rpaxaan. CyaeOHas ¢dopma 3alUThl IpaB TpakJaH YyCTaHABIMBaeT (opMaibHbIC
IPABOBBIE HOPMBI, KOTOpPbIE OMpENeNstoT XoJ mpouecca. CyneOHbIN mpolecc, Kak
IPABUJIO, MPOXOJUT B YCJOBHSX ITIACHOCTH CYAEOHOro pa3dMUpaTrenbcTBa, a CTOPOHBI
paccMarpuBaroOTCsl Kak IMPOTUBHUKU.

VY4acTHUKM Iporiecca 3aBUCUMbI OT CBOUX MpeacTaBuTesieil. OHU BBIHYXAECHBI BO
BCEM II0JIaraloTcsl Ha UX IOPUAMYECKHUE KOHCYJBTAIlMH, TOCKOJIbKY HE 00Ja/laloT, Kak
IPaBWJIO, HEOOXOAMMOMN IOPUAMYECKON MOAroToBKOM. Kpome TOro oHM MOJHOCTBIO
OTCTPAHEHbl OT yYacTHsl B NPUHITHU PELIEHUN, KOTOPbIE BBIHOCATCS CyAE€OHBIMHU
OpraHaMH.

Cnenyer commacuteca ¢ MHeHuem O. B. Koctunoi, B. C. CuHeHko u
1O. A. PocTOBLIEBOM, YTO «LIE€TIBIO MEAMATOpPa SIBISETCS CONEUCTBHE COOIIONECHUIO
OanaHca HHTEPECOB M YPETyJHPOBAHUIO CIOpAa TOCPEACTBOM J10OPOBOJIBHOIO
COMIAIIEHUS CTOPOH, KOTOPOE MOXKET OBbITh 3aKJIIOUEHO KakK J0 Cy[a, Tak U B Ipolecce
cyneGHoro pazOuparenbctBay [8, c. 112].

Kpome Toro, 3acinyxuBaetr BHUMaHusi MHeHue L. A. [IlamnukamBuin kotopas
CUHUTAET, YTO «OCOOCHHOCTSMH U OHOBPEMEHHO MPEUMYIIECTBAMU MEIUALIUH SBIISIFOTCS
TaKhe KayecTBa, Kak He(OpMaIM30BaAHHbIN, KOH(QUICHIMAIBHBIN MPOIECC, B KOTOPOM
CTOPOHBI YUaCTBYIOT Ha PABHBIX, COXPaHss OJHBIN KOHTPOJIb, KaK 3a CAMUM IPOLIECCOM
NPUHATHS PELIEHUM, TaK U 3a UX COAEp KaTeIbHOW CTOpOHOW» [9].

CBobopa, mpenocTapisieMasi TpaxkiaHaM B BbIOOpe Hanbosiee mpueMiaeMon (hopMbl
3allUThl CBOMX IpaB U CBOOOJ, CTaBUT 3asBUTENs nepen BbiOopoM. [Ipouenypa
MEIMAalUY, B KOTOPOH OTCYTCTBYET (pOPMAJIM30BAHHBIM MOAXOJ, MO3BOJSAT CHOPSALIUM
CTOpPOHAM CaMOCTOSITE€JIbHO BbIpaOaThIBaTh MpaBUiIa 3TOTO MPOLECCa, YTO MO3BOJSIET
CKJIOHATDH Yally BECOB B IOJb3y MEIWATUBHOU (POPMBI 3aIUTHI.

B nmpouenype wemuanumy BBIAEISAIOT €IIE€ TAKO€ MPEUMYLIECTBO, Kak
SKOHOMHMYHOCTh, KOTOPOE CIIEAYET paccCMaTpuBarh B JBYX acliekTax. Bo-nepBbIx, peub
UJET O COXPAaHEHUH BPEMEHHBIX M (DMHAHCOBBIX 3aTPaT MOCKOJBKY MPOLIECC METUALUN
OTHOCHUTEJIBHO HENPOAOJKUTENEH. B JaHHOM citydae «BpeMsi» BBICTYNAET, HE TOJIBKO
KaK KaTeropusi MPOCTPAHCTBEHHO IAIIASACS, a CKOPEE KAK KaTEropus COXpPAHEHUS U
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coepexeHnss HU3MIECKUX, TICUXUUECKUX, IMOIIMOHAIBHBIX PECYPCOB H JICHEKHBIX
pacxonoB. Tak, cpok cyaeOHOro paszOupareiabCTBa, C YYETOM IPEABAPUTEIBHOTO
Cyzie0HOTO 3acelaHusl U paCCMOTPEHHUE CIIOpa CTOPOH B CyAax MEpBOM, aleJIIIIUOHHON
Y KacCallMOHHOM MHCTAHUMH JUINTCS IEBIATH U 00Jiee MECSIIEB.

Ecnu 106aBUTH K 3TOMY U MPOLECC MCIOJHEHUS CyAeOHOro peleHust ¢ y4eToM
HECOBEPLIEHCTBA pa0OThI CIYKObI CyI€OHBIX MPUCTABOB, TO PEIICHUE JAHHOIO CIopa
MOXET MPOJOKAThCA B OTHCNBHBIX CIy4asx U rofsl. OAHAKO UCIOJIb30BaTh JaHHOE
NPEUMYILECTBO BO3MOXHO TOJIBKO MPH YCIIOBUH, YTO CTOPOHBI 3aKIFOUMIIA METUATUBHOE
coIviallieHHe He JUIS BUJA, a C LENbI0 TOCTHKEHUS IOPUAMYECKUX MOCIEICTBHM.

Bo-BrophIx, cynebHast cucreMa mnpencTaBiseT co00i TOpOroCTOSIIMNA 3aTpaTHBbIH
MEXaHU3M, ITOKPBIBAEMBII U3 JOXO0B rocynapcTa. Ecinu 106aBUTh K 3TOMY OOJBIIYIO
NEePEerpyKeHHOCTh CY/I0B Ji€JaMHu, TO IpoLeAypa MeIualudyd BO MHOIOM peIlIaeT
npoOieMy, Kak YKOHOMHUHU OFOPKETHBIX CPENICTB, TAK M MOBBIIICHUS KauecTBa PabOTHI
Cylell, yepe3 yMEHbIIIEHUE Harpy3kd Ha Cynplo. B 3Toil cBsi3u ymecTHO B OymyiieM
obparutbes k onbiTy CIIIA, e rpakaaHcKo-TipaBOBBIE NCKU HE TPUHUMAIOTCS CYJIaMH,
0e3 MOTHMBHUPOBAaHHOTO OOOCHOBAaHMSI HEBO3MOXKHOCTH pEUIEHUs IJAaHHOTO cropa ¢
MIOMOIIBIO POLEAYPBl MEAUALUH.

B 10 xe Bpems, C. 1. KanamHuKoBa OTMEYAET, YTO «HEMPABUIIBHO pacCMaTpUBAaTh
MEIMALMI0 TOJIKO B KayeCTBE MHCTPYMEHTA JUIsl CHMXKEHUS CyleOHOW Harpy3ku u
pelIeHus] UHBIX Mpo0JIeM pOCCHICKHX CyoB». Bo miaBy yryia JOIKHBI ObITh TOCTABIEHBI
MHTEPECH] CAMUX YYAaCTHUKOB CIIOPHOT'O MTPABOOTHOIIEHUS M BO3MOXKHOCTh BbIOOpA MU
Haubonee 3pdexTuBHBIX Hopm 3ammThl cBoux mpas [10, c. 238].

3nech cienyeT OnpefesiuTh MECTO UCCIEyeMOr0 MHCTUTYTa B CUCTEME 3alllUThI
rpakIaHCKuX TpaB. M31aBasi HOpMBI MpaBa, TOCYIapCcTBO 00S3aHO NPEAYCMOTPETh U
COOTBETCTBYIOIIKME (DOPMBI MX 3alUTHI. YIIPAaBOMOYEHHOMY CYyOBEKTY IMpEI0CTaBIEH
HMIMPOKUI1 BEIOOP (POpM 3aLUTHI €ro TpaXkIaHCKHX MpaB. B Toxe BpeMs nepes cyobeKToM
mpaBa BCTAaeT BOIMpPOC BbIOOpa Hambosee 3(hHEeKTUBHON U 1ereco00pa3HON B JTaHHOM
KOHKPETHOM ciTy4dae ()OpPMBI 3aIIUTHI.

JUist 321U Thl CyOBEKTUBHBIX MPaB U (MJIM) 3aKOHHBIX MHTEPECOB UCHOIb3YIOT KaK
IOPUCIVMKIIMOHHYIO, TaK ¥ HEIOPUCAWKIHMOHHYIO (hopMy 3amuThl. FOpucaukimonHas
¢opMa 3aIUTBI — 3TO JEATEIBHOCTh YIPAaBOMOUYEHHBIX TOCYAapCTBOM OpPraHoB,
HampaBJIeHHas Ha 3alUTy HAPYIICHHBIX WM OCIAPUBAEMBIX CyOBEKTHBHBIX NpaB. B
paMKax IOPUCAUKIMOHHOMN (DOPMBI 3aLIUTHI UCIIOIB3YIOT KaK OO, TaK U CIIEUAIbHbIN
HOPSIIOK 3aLUTHI.

Heropucaukimonnass ¢opma 3amuThl OXBaThIBa€T JNCWCTBHS TpaXkIaH U
OpraHu3alyi, HalpaBJICHHbIE Ha 3alIUTy IpaB, KOTOPbIE OHU OCYILECTBISIOT
caMOCTOSITeIbHO 0e3 oOpalieHuss 3a MOMOUIbI0 B TOCYAApCTBEHHbIE WM HWHbBIE
KOMIIETeHTHBIE opranbl. Hetopucaukimonsas (opma 3aIiuThl IpelyCMaTpUBacT MpaBo
yIpPaBOMOYEHHOM CTOpPOHbI oOOpamarbcsi K OO0S3aHHOW CTOPOHE CIOPHOTO
IPABOOTHOLIEHUSI C TPeOOBAaHUEM O JOOPOBOJIBLHOM UCIOIHEHUH MOCIEAHEN JIekKaIIux
Ha Hel oOs3aHHOCTEH. B 3T0i cBsA3M, HA HAII B3IV, 3aCITy’KUBAaeT BHUMAHUS O3HULIUS
C. 1. KaymamrHMKoBOM, KOTOpasi paccMarpuBasi MCCIEAYEMbI MHCTUTYT, ONPENEIAT
MEINALUI0 «KaK BHEIOPUCAUKIIMOHHBIA CaMOCTOSITENIbHBIN cr1OCcO0 yperyinpoBaHus
mpaBoBbIX criopoB» [11, c. 7].
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Meananus Kak HEIOPUCAMKLIMOHHAS (oOpMa 3alUThl HCKIIOYAET JETAIbHYIO
IIPOLECCYAIbHYI0 PENIAMEHTAlUI0, UMIIEPATUBHOEC HAYaja0 U AUPEKTUBHYIO POJIb
TPEThEro JMIA. 3aKOH O MEAMALMM MPEAOCTaBIsET CTOPOHAM CIIOpa MpaBO BbIOOpA
KaHJUJATypbl MEIUaTopa, BHIPAOOTKU YCIIOBUW NMPOBEACHUU MPOLEAYpPHl, PEIICHUS
BOMNpPOCa MPOAODKEHUsI JMOO MpeKpalleHUusl IEeperoBOpoOB, BBIABUIATH YCIOBUS
3aKJIIOYCHHS] MEIMATUBHOTO COITIAIICHMS.

[Io muennro B. I. bpeokunckor u T. B. XynmolknHa s yperyiaupoBaHHS
pa3HOIIAaCUi MOCPEICTBOM MEAMALMM OYEHb BA)KCH IEPErOBOPHBIM IMPOILECC, B XOIE
KOTOpPOTO, «B OTIMYHUE OT CyAEOHOro pazOuparenbCTBa, YUYUTHIBAIOTCS CYyObEKTHBHbBIE
UHTEPECHI, pa3inyus, JUYHbIE YOSKICHHUS U TOUKH 3pEHUS KaKIO0W U3 cTopon» [12,
c. 66].

3aKkpeIuleHHbIE B 3aKOHE O MeIWaluu{ IPUHLIMUIBI, Jal0T BO3MOYKHOCTh
paccmarpuBaTh KX B KAa4eCTBE MCXOAHBIX HOPMAaTMBHO pYKOBOASIIMX Haydall
pETyIpOBaHUsI HOBOTO JIJIsi POCCUMCKOIO IIpaBa MHCTUTYTA. B cooTBeTcTBUU CO CT. 11
3aKoHa MOPAAOK ITPOBENCHMS IPOLEYPhl MEAUALMN YCTAHABINBACTCS COITIAILIEHUEM O
IIPOBEICHUM MEAMAMHU. B 3TOM CBA3M BO3HHKAET HECOOTBETCTBUE MEKIY Ha3BAHHEM
3aKOHA U COZIEP>KaHMEM €T0 CTaTeH, TJIe MPOoLEeaypa MEANALNN KaK TaKOBask HE PaCKpPhITA.
[TosTomy Henb3g He coracuthesi ¢ MHeHHEM H. b. MansBuHOM, KOTOpasi CYUTAET, 4TO
«11e51eco00pa3Ho yKa3aTh B 3aKOHE OCHOBHBIE€ THUIIBI MOCPEIHUYECKHUX IMPOLEAYp U
YTBEPAUTH TUIOBBIE MPABWIJIA MPOBEACHUS NpoLeaypbsl Meauauum» [13, c. 37].

[To muenuto A. B. @eoktrcroBa «3aKOH HE TOJIBKO HE CONEPKUT OINPEICIICHHBIX
TpeOOBaHUI K Mpolenype MEAMAlUU U MeauaropaMm, HO M HE CO3JaeT JAOCTAaTOYHYIO
U1 PYHKIMOHUPOBAHUS HHCTUTYTA IPABOBYIO OCHOBY U OPraHU3allMOHHYIO CTPYKTYDY.
Kpome TOro, Ha 3aKOHOZATEILHOM YPOBHE OCTAETCS HE YPEryJIMPOBAHHBIM BOIPOC O
NOPSAKE HA3HAYCHUs MPOUEAYypbl MEIUALlMU, KOIZJa CIOp YK€ HaxOQUTCS Ha
paccmotpenuu B cyne» [14, c. 5].

Becbma 000CHOBaHHBIM, Ha Halll, B3IV SIBISETCS MPEAJIOKEHUE HEKOTOPBIX
aBTOPOB O TOM, YTO IpOLEAypa MEIHUALMM, [0 HEKOTOPBIM KaTerOpHsaM Jeil JOKHA
ObITh 00s13aTeNIbHOM. B 3T0i CBsI3M 11e1€cO000pa3HO pacCMOTPETh BOMPOC O HA/AEICHUU
CyZa IIPaBOM I10 HEKOTOPBIM KaTe€ropusM €I B IIPUHYIUTEIBLHOM MOPSAKE NepeaaBarh
KOHKPETHBIM CIIOp MEIUATOpy IJIs €r0 MUPHOIO YPETYJIUPOBAHUS.

Takum oOpas3om, Meauanus, Kak MCCIEIyeMbld MHCTUTYT, MpEeACTaBiIseT coOon
BHEIOPUCANKIIMOHHBIN CaAMOCTOATEIbHBINA CIOCO0 YPETyIHpPOBaHMSI TPABOBBIX CIIOPOB,
oOyafaomuil 0COOEHHOCTAMU Tporiecca U (GOpPMBbI 3aLIUTHI IPaB IpaxiaH.
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MEDIATION: FEATURES OF THE PROCESS AND FORM OF
PROTECTION OF THE RIGHTS OF CITIZENS

The article defines mediation procedures, establishes both objective reasons and subjective
factors in the emergence of alternative forms of dispute resolution. A comparative analysis of the
judicial and media protection forms is made, the priorities of alternative forms of protection of subjective
rights and (or) the legal interests of citizens are shown.

Keywords: mediation, conflict, form, process, signs of mediation.
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YAK 343.13

Manusjen J. E.

MMPOKYPOPCKHWI HAJ/I30P 3A COBJIIOJEHUEM ITPAB T'PAKJIAH B
CTAANN BO3BYKAEHUA YI'OJIOBHOI'O JAEJIA

Crathss TOCBSIIEHA PACCMOTPEHHIO  BOIMPOCOB  JEATCIHPHOCTH  MPOKYyparypsl IO
YCOBEPIIICHCTBOBAHUIO 00ECIICUCHHUS MPaB IPaxIaH B CTaIUU BO30YKIEHUS YTOJOBHOIO Jiesia. ABTOP
aHaJIM3UPYyeT TUIHUYHBIC HAPYILICHHUSI, KOTOPBIC NIPUBOAAT K HAPYLICHUIO IIPAaB I'Ppak1aH, BOBJICYECHHBIX
B c(hepy YyroJOBHOTO CyJOMPOU3BOJICTBA U MTPE/IaracT BHECTH U3MEHEHHS B JICHCTBYIOIINN YTOJIOBHO-
npoieccyanbubli  komeke Jlonenkoidt Hapoanoit PecnyOmuku, uro OygeT CcrnocoOCTBOBAThH
YCOBEPILIEHCTBOBAHUIO NPOLECCYAIBHON NEATEIBHOCTU B 3TON CTAJHH.

Kniwoueswle cnosa: obecrieueHne npas, IPOKypOPCKH HA30p, CTaus BO30YKIEHHUS YTOJIOBHOTO
Jlella, TpolLecCyalibHble TapaHTUM, PErucTpauus MNPEeCTYIUIEHUM, YCOBEPIIEHCTBOBaHUE
3aKOHOZATEIIbCTBA.

[Io cBoeMy KOHCTUTYLUHOHHO-IIPABOBOMY CTaTycCy MNpokyparypa B JloHenkoi
Haponnoit PecniyOnuke He mpuHAIJICKUT HU K OJHOW W3 BETBEH BIACTU W, TAKUM
oOpa3oM, 3aHMMaeT 0co00€ MECTO B TOCYIapCTBEHHOM MeEXaHU3ME KaK oOpraH
rOCy/lapCTBEHHOM BJIACTH, KOTOPBIM BBINOJHAET TOJBKO €i mpucyuiue (QyHKIUU U
MOJIHOMOY U, BO3JIO)KeHHbIE Ha Hero KoHnctutynmen u 3akoHamu [{onenkoit HaponHoit
PecnyOnuku. B Hay4yHOU nuTepaType OpraHbl MPOKYpaTypbl HHOTAA OTHOCSAT K
CaMOCTOSATENIbHOM BETBM BJIACTH, B YACTHOCTH KOHTPOJBHO-HAJ30PHOM, XOTSA TaKOe
YTBEpXKACHHUE CIIOPHO U TpedyeT nanbHeitero obocHoBanus [1, c. 23].

[Tpokyparypa — 3T0 roCyIapCTBEHHBIN OpPraH, OCYIIECTBISIIONIMN HAA30pP 32 TOUYHBIM
UCTIOJTHEHUEM 3aKOHOB, COOJTIOIEHUEM 3aKOHHOCTH U 00ECIICUMBAET MTPUBJICUCHHE K CYITy
paBoOHApyIIUTENA. BMecTe ¢ TeM nesTeIbHOCTh OpraHOB MPOKYPATyphl BCET/Ia CBsA3aHa
C peanu3aiueil KOHTPOIbHON (YHKITH, YTO T03BOJMWIO B. [OHUapeHKO XapakTepru30BaTh
MIPOKypaTypy Kak «oOpasell oOecreueHuss KOHTPOIbHOW (pyHKIHMH Biactu» [2, c. 312].

Ha coBpeMenHOM 3Tare pa3BuUTHs rocyapCcTBa aKTya bHBIM SIBISIETCS 00eCIieueHne
ONTUMATFHOCTH (PYHKITMOHMPOBAHUS CUCTEMbI OPTaHOB MPOKypaTyphl. Pemienue 3toi
npoOJieMbl TTO3BOJIUT CO3/aTh COBEPIICHHYIO, HAyYHO OOOCHOBAHHYIO KOHLEMIIUIO
3¢ (HEeKTUBHOCTH MPOKYPOPCKON NESATEIHHOCTH U ONPEACIIUTh KPUTEPUU U OCHOBHBIC
MOoKa3arenau ee oueHku [3, c. 15].

Ocobast posib OpraHoB MPOKYpaTyphl B CUCTEME rapaHTHil MpaB U CBOOO TpaxkaaH
ONpeAeNsieTcsl MECTOM IMPOKYpaTypbl B CHUCTEME IPAaBOOXPAHUTEIBHBIX OpPraHOB
rocygapctea. BaxHbiM (pakTopoMm, KOTOPBIM 00€CNeUYnBaeT TapaHTUPOBAHHOCTH
OCYIIECTBJICHUS TPAXKJTaHUHOM CBOMX TpaB U CBOOOJ B yTOJOBHOM CYIOTPOU3BOJICTBE
SBJISICTCS] HAI30pHAs IEATEIHLHOCTh OpraHOB MPOKyparypbl. OTIENbHBIE ACTIEKTHI JaHHON
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npoOneMsl uccneaoBanuck B padorax I. Cepenpr, FO. H. I'pomeBoro, B. C. 3enenerkoro,
JI. H. JloGoiika, A.P. Muxaiinenko, B. T. Hopa, /I. I1. ITucemennoro, B. JI. ®unpka u
JPYTUX YUEHBIX-TIPOIIECCYAIUCTOB.

Hama menb paccMOTpeTh AEATENBHOCTh MPOKYparyphl MO0 0OECIEUeHUI0 MpaB
rpaXk/aH Ha HAYaJIbHOM CTa/IuM YTOJIOBHOTO Mpoliecca — BO30Y>KICHUN YTOJIOBHOTO Jiefa.

Jnsi mpaBOBOrO TOJIOKEHHUS TpaKJaHWHA B COBPEMEHHOM yTOJIOBHOM
CyIOIIPOU3BOJICTBE XapaKTEpPHO HAJIUYUE 3HAYMTEIBHOIO KOJWYECTBA HETATHBHBIX
TeHJCHIIUM, CPEeIM KOTOPBHIX BBIACISIOT: HapylIeHHWE MpaB U CBOOOJ 4YelOBEKa M
rpaXkJaHWHa CO CTOPOHBI TOCYJAapCTBEHHBIX OpPraHOB M JIOJDKHOCTHBIX JIMII,
OCYIIECTBIISIIOIIUX ~ YTOJIOBHOE  CYIOINPOU3BOACTBO; HEIMOJIHOE COOTBETCTBHE
MPOIIECCYaTbHBIX MPaB JINII, YIYACTBYIOIIMX B YTOJIOBHOM CYAOIPOU3BOJICTBE, MPaBaM U
cB00OO/IaM YeNIoBeKa W TpaXKIaHWHA, KOTOPBIE MOMYUMIIHN 3aKperieHue B Koncturyum
Hounenkoi Hapoanoit PecriyOnuku; cMelimBanue KOHTPOIbHO-HA30PHBIX TTOJTHOMOYHI
NPOKYpPATYpHI U Cyia; 0€30CHOBATEIbHOE TyOIMpPOBaHUE (PYHKIIHMIA, YTO OTPaXKaeTCs Ha
MOCJIEI0BATEIbHOCTH KOHTPOJIS U HaJ30pa 3a COOIIOIEHUEM MPaB U CBOOOJ TpaKIaH.

[Ipoxypopckuit Ha30p B CTAIUU BO30YKIEHHS YTOJIOBHOTO Jiejia C TOYKU 3PECHHUS
oObekTa obecrieueHHs SIBIIETCS YHUBEPCAIbHOW rapaHTHEW, MOCKOJIbKY B PaBHOM
CTEMNEeHU MPHU3BaH 3allUIIATh U 00eCIIeunBaTh MpaBa YeJI0OBEKa, B OTHOUIEHUH KOTOPOTO
MPUHUMAETCS pellIeHre 0 BO30Y>KICHUHU YTOJIOBHOTO JIefia, a TAKXKe JIUIIA, TOCTPAIABIIEro
ot npectyrieHus. [Ipu 3ToM y mpokypopa HE MOXKET ObITh TPEUMYIIIECTB MO CyOBEKTY
3allUThI, TAK KaK BCE€ U3 HA3BAHHBIX JIUI] UMEIOT KOHCTUTYIIMOHHOE MIPaBO Ha 3alIlUTY,
a KpOME€ TOro, B IIOJIE 3pPEHHS MPOKypopa HAXOAUTCS 3aKOHHOCTb JEUCTBUN M
MPOLIECCYATBHBIX PEIICHUN TOJKHOCTHBIX JIUI] U OPTaHOB.

[Ipokypopckuil Han30p 3a 3aKOHHOCTBIO JAESATEIBHOCTH OPraHOB JO3HAHUS U
MPEBAPUTEIILHOTO CIIEJICTBUS HAUYMHAETCS TOTJA, KOrjla JAOJDKHOCTHBIM JIMIIAM
CTAHOBUTCSI U3BECTHO O COBEpPUIEHHOM mMpecTyrieHnu. C 3TOro MOMEHTa MPOKYpop
OCYIIECTBIISIET HAJ30p 3a 3aKOHHOCTBIO COOJIOJEHUSI CPOKOB, OMPEACICHHBIX IJIs
MIPOBEPKU COOOIIEHUM O MPECTYIICHUSX, & TAKXKE 32 3aKOHHOCTHhIO 1 000CHOBAHHOCTHIO
BO30OYXKJIEHUS WJIM OTKa3a B BO30OYKIEHHUM YTroJoBHOTO jena [4, c.49]. YromoBHO-
MPOILIECCYaTbHBIN KOJACKC HE YCTAHABIMBAET CPOK MPOBEPKH MPOKYPOPOM TPEOOBAHUI
3aKOHA O MPHEME, PETUCTPAIMH U Y4eTe 3asBICHUM U COOOIICHUIN O MPECTYIUICHUSIX,
COBEPILICHHBIX WX TOTOBAIIUXCS. OJIHAKO, 3TO OOCTOATETHLCTBO HE CHUMAET C MMOBECTKHU
THS yKkazaHHOUM mpoOrnemsl. [Ipokypopam HEOOXOAMMO OpraHU30BBIBaTH PabOTy Tak,
4TOOBI MPOBEPKH HCIIOIHEHUS 3aKOHOB MPU MPUEME, PETUCTPALIMH U YUeTe 3asBICHUMN
U COOOIICHUM O MPECTYIUICHUAX HOCHUIU PETYISpPHBIA, CUCTEMHBIA XapakTep H
MPEAyCMaTPUBAIIA BBISIBJICHUE HE TOJIBKO HAPYIIECHUM, HO U IPUYUH, UX TTOPOKIAIOIIHNX,
C TPUMEHEHHEM KOHKPETHBIX MEp IO HEJONMyIICHUIO MOJOOHBIX MPOSBICHUNU B
NallbHEUIIEM.

[Ipokypopckuii Hag30p B CTaguu BO3OYXKIEHUS YTOJOBHOTO Jejia BKJIIOYAECT
MIPOBEPKY BBITIOJIHEHHS BCEX HOPM, PETYIUPYIOIIUX 3Ty CTAIUIO YTOJIOBHOIO IMpoIliecca.
ConeprxaHre HaI30pHOM AEATEIBHOCTH MTPOKYPOPA B ITOU CTAIUU 3AKIIFOYAETCS B TOM,
YTOOBI, BO-TIEPBBIX, 00ECIICUUTh CBOEBPEMEHHOE BO30YXKJICHHE YTOJOBHOTO Jeia MpH
HaJlMYUM TPU3HAKOB IMPECTYIUIEHUS, BO-BTOPBIX, HE JOMYCTUTh HE3aKOHHOTO M
HEOOOCHOBAHHOTO BO30YKICHHSI YTOJIOBHOTO Jieia, YTO OyAeT CiocoOCTBOBATH 3aIUTE
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mpaB ¥ CBOOO/ IPpaKJaH OTUX HE3aKOHHOTO OorpaHuueHus |5, ¢. 7]. s aToro mpokypop
YIOJIHOMOYEH MPOBEPATh TPEOOBAaHUS 3aKOHA MIPU IIPUEME, PETHCTPALIUU U Pa3peIICHUH
3asBJECHUNA M COOOLIEHHH O NPECTYIUIEHUSX, (PAKTUYECKH JaBaTh COIVIaCHE€ Ha
BO30Y>K/IEHUE YTOJIOBHBIX JIE], IPOBEPSTH MOCTAHOBJIEHUSI OPraHOB pacciieIoBaHus 00
OTKa3e B BO30Y)KJICHHM YTOJIOBHOTO JieNa U T. 1.

B TO xe Bpems, pelieHbl aleKo He BCE CYIECTBYIOIIME MPOOIEeMbl CTaAUU
BO30Y/IEHUSI YTOJIOBHOTO Jiejia U JJake MPEeACTaIy Mepe] YroJIOBHO-IpOolecCyaabHON
HAyKOMl M NpaBONPUMEHEHHWEM HOBbIE BONpPOCHl. IIpakTuka mpuMeHeHHs YroJIOBHO-
IPOLECCYAILHOTO 3aKOHO/ATENbCTBA CBUAETEIBCTBYET O TOM, YTO IIPENYCMOTPEHHbBIE
YTOJIOBHO-IIPOLIECCYAIbHBIM 3aKOHOM CpPEACTBA MPOBEPKH 3asBICHUI M COOOIIEHUH O
NPECTYIUICHUAX CIMIIKOM OFPAHUYEHBI U B PSJIE CIYYaeB C MX MOMOILIBI0O HEBO3MOXKHO
OpUHATH 000CHOBaHHOE pelieHue. Ha 3To HeopHOKpaTHO 0Opamasoch BHUMAaHHE
YUEHBIX-IIPOLIECCYATUCTOB, KOTOPbIE MPe/Iarajiy pa3peluTh IPOBEACHUE CIIEICTBEHHBIX
NeNCcTBUI 10 BO30YXIE€HUS YroJoBHOTO jaena [6, c. 112; 7, c. 3].

B cootrBercTBUM ¢ YromoBHO-IPOLIECCYyaIbHBIM 3aKOHOM MPOBEIECHHUE JIFOOBIX
CIIEICTBEHHBIX JCHCTBUI 10 MPUHATUS pEIICHUS O BO30YKIEHUU YTOJOBHOIO JEna,
KpOME OCMOTpa MecCTa IMPOMCIIECTBHS, HAJOKEHUE apecTa Ha KOPPECIOHACHIMIO U
CHATHUS UH(GOPMAIIMU C KaHAJIOB CBSI3U HE JOIYCKAETCsl, BO3SMOKHO TOJIBKO MPOBEICHUE
OIEepaTUBHO-PO3bICKHBIX MEPOINPUATUN, MOJydYeHHE OOBSACHEHHH U HCTpeOOBaHME
HEOOXOIMMBIX MaTepuayioB [8].

Ilo naHHBIM ompoca IpPOKYpPOpOB, 3adacTyl0 IPOBEPKH 3aKOHHOCTH U
000CHOBAaHHOCTH BO30Y>KJI€HHsI YTOJIOBHBIX JI€J1 MPOBOJSATCS OJMH pa3 B MECsI, KOrjaa
B MPOKYpaTypy MOCTYMAIOT BCE MaTepuaibl 00 O0TKa3ze B BO30YKICHUU YTOJOBHBIX /€]
3a npomeqmuid Mecsl. CTonb e paclpoCTpaHEHbl B Psie MPOKYpaTyp €KEIHEBHBIC
IPOBEPKU B COOTBETCTBUHU C MOCTYIJIECHUEM MaTreprasioB. B pyrux ciayyasx npoBepKu
IPOBOJATCA B T€YEHUE 5—7 CyTOK, pa3 B JECATh JHEW, JBa paza B Mecsll. Bmecte ¢ TeMm,
IpU MOCTYIUIEHUH CUTHAJIa O HAPYIIEHWH 3aKOHA MPOBEPKA MPOBOJUTCS HEMEJICHHO.
HeobxonrmMo, 4uToObl Takue MpOBEpKH ObLIM OpraHU30BaHbl TAaKHMM O0Opa3oM, YTOOBI
CBOEBPEMEHHO ObUIM OXBaY€HbI TPOKYPOPCKUM HA30pOM Bee 03 UCKITIOUEHUS peILICHHs
OpraHoB pacciieJoBaHHsI 00 OTKa3e B BO30OYXJACHUH YTOJIOBHOTO J€fa.

B cBa3u ¢ 3THM, Ha Hall B3DVIAJ, B BEJOMCTBEHHBIX HOPMAaTHBHBIX aKTax WU B
VYronoBHo-npoueccyanbHoM kozaekce Jloneukoit Haponnoii PecnyOnuku HeoOXoaumo
IPEAYCMOTPETh TIOJOKEHHE O TOM, YTO IIOCIE BBIHECEHHMsI [O3HABaTelIEM WU
clieoBaTesieM IMOCTAHOBJICHUS 00 OTKa3e B BO30Y>KAEHUH YTOJIOBHOTO J1€J1a, OHU JIOJKHBI
HaMpaBJsATh MPOKYpPOPY AJIsl MPOBEPKH BCE MaTepHalibl, TOATBEPKAAIOIINE MPUHATHE
TaKoro peleHus: B TeueHue 24 yacos. [Ipokypop B TedeHHE Takoro k€ Cpoka JOJKEH
IPOBEPUTh MX U B CIIy4ae 3aKOHHOCTH M OOOCHOBAaHHOCTH BEPHYTh Ha3ajJ B OpraH,
NpUHABLINK JaHHOe pemenue. [Ipu oOHapykeHHH HE3aKOHHOTO WJIM HEOOOCHOBAHHOTO
pelieHns Jo3HaBaTessl WK ClIeoBaTeNs 00 0TKa3ze B BO30YKIECHUHU YIOJIOBHOTO J€na,
IPOKYpOp, NPH HAJWYUU JOCTATOYHBIX JAHHBIX, YKa3bIBAIOIIMX HA MPHU3HAKU
IPECTYIUIEHHS, HEMEUIEHHO JOJDKEH OTMEHHMTh COOTBETCTBYIOILEE MMOCTAaHOBIECHUE
JIO3HABATEJS WM CJIEeI0BATENs U OJHOBPEMEHHO BO30YAUTH YroJOBHOE /1e70. B ciydasx
HEIOCTAaTOYHOCTH JTaHHBIX JIJIsl IPUHATHUS PELIEHMs 110 MaTepuasaM IMpeaBapUTEIbHON
NPOBEPKU O BO30YKIEHUM YroJOBHOIO Ji€da, OH JOJDKEH HallpaBUTh MaTepuaibl JUIs
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MPOBENICHUS IOTIOJIHUTENbHOU poBepKU. [Ipu 3TOM poKypop 00si3aH JaTh MUCbMEHHbIE
yKa3aHHsi 00 yCTaHOBJIEHUM KOHKPETHBIX 00CTOATENbCTB U MPOBEACHUH Pa3pellIeHHbIX
3aKOHOJIATEJIEM CJIEACTBEHHBIX U MPOLECCYANbHBIX IECHCTBHM.

CrenoBarenp U OpraH JI03HAHMS HE BIIPABE OTKA3aThCsl OT MPUEMA 3asIBICHUS WU
COOOIIEHUS O MPECTYIJICHUSIX HA OCHOBAaHUM HEJIOCTaTOYHOCTH COOOIIAEMbIX CBEACHUM,
KaK 3TO MHOIJIa UMEET MECTO Ha MpPAKTHKE.

B yvactu 2 crareu 107 YronoBHo-nporeccyanbHoro koaekca JJonenkoit Haponnoit
Pecry0nuku roBOpUTCS O TOM, YTO IO 3asBJICHUIO WIM COOOLIEHUIO O MPECTYIJICHUU
HOPOKYpPOP, CIIeI0BaTENb, OPTaH JIO3HAHUS UM CYJIbsl 00s3aHbl HE MO3/IHEE TPEXTHEBHOTO
CpOKa MPHUHITH OJHO U3 CIEAYIOUINX PElIeHUi: BO30YIUTh YrOJIOBHOE /€0, OTKa3aTh
B BO30YXXJIEHMHM YTrOJOBHOTO J€Jia, HalpaBUTh 3asBJIICHHE WU COOOIIECHHUE 10
npuHauIekHOCTU. [IpoKypop Ha 3TOM 3Tare OCyIEeCTBISIET HA30p 3a TEM, YTOObI OpraHbl
JIO3HAHMSI M CJIEOBATENIM HE 3aJEp>KUBAJIM HAIPABICHUE HCXOIHBIX MAaTEpHUANIOB I10
NPUHAJUICKHOCTH U 00513aTeIbHO MPUHUMAITN MEPBI IO MPEAYNPEXKICHUIO IPECTYIUICHUN
U 3aKpEIUICHUIO €T0 CJIENO0B.

Bonee nogpoOHO HEOOXOIMMO OCTAHOBUTHCA Ha MOPSIIKE IPUEMA U PACCMOTPEHUS
Kanobd O MpecTyIUIEHHUAX, KOTOpble BO30YXJalOTCs HE HHAue Kak Mo Kayuobe
norepresiiero. CienyeT OTMETHTb, YTO HU MPOKYpPOp, HU CIIEOBaTENb, HU OpraH
JIO3HAaHUSI HE BIIpaBe OTKa3aTh B NpHEME >KajoObl HA OCHOBAHUHU OOpAIlEHUS HE IO
NPUHA]JICKHOCTH.

B 10 e BpeMs BO3OyIUTh YTOJIOBHOE JI€JI0 OHU MOTYT TOJBKO B Mpenienax CBOeH
KOMIIETEHLIMU M HE BIpPaBe OCTAaBUTh O€3 JBMKEHHUS IOJyYEHHble MaTepuaibl. B
YKa3aHHBIM B 3aKOHE CPOK OHHU JOJKHBI MPUHATH COOTBETCTBYIOLIUE PELLEHUS.

IIpokypop Bceraa 10JKEH UMETh B BUJY, UTO HE COOTBETCTBYIOT 3aKOHY IOIIBITKH
OTJIETIbHBIX PA0OTHHUKOB OTKAa3aThCs OT MPUHATHS HCXOJHBIX MaTepHaloB HA TOM
OCHOBAaHHH, YTO OHM JOJKHBI PacCMaTpUBATHCSA APYTMMH OpPraHaMHU.

[Ipu ocyuiecTBiaeHMN HaA30pa 3a 3aKOHHOCTBbIO BO30YXKIAEHHUS YTOJOBHBIX €
0co0oe BHUMaHHUE IPOKYypop 0OpalaeT Ha NOPSAJ0K MPUEMa U PErUCTPallii OpraHaMu
BHYTPEHHHUX JIe]1 3asiBIICHUI U COOOIEHUI 0 nmpecTymieHusax. IMeHHO B 3TH OpraHbl
NOCTYyNaeT OONBIIMHCTBO CUTHAJIOB O MPECTYIICHUSIX.

ITpu ocylIeCTBIEHNN 3TOM AEATEIBHOCTH UMEIOT MECTO CIENYIOLIUE HAPYIICHUS
YTOJIOBHO-ITPOLIECCYAJIbHOTO 3aKOHA!

— 3asBJI€HUSA, KOTOpbIE IOCTYNAIOT IO I0YTE€, B YYETHBIX JOKYMEHTaxX He
peructpupyrorcs. OHM pa3penaroTcsl MMyTeM COCTaBIEHUS CIPABOK M ParlOpTOB;

— B pAJie Clly4aeB JeKypHbIE OPraHOB BHYTPEHHUX €] HANPABIISAIOT 3asBUTENECH
HENOCPEACTBEHHO K ONEPAaTUBHBIM COTPYAHUKAM, KOTOPHIE TMCbMEHHBIE 3asIBJICHUS HE
NPUHUAMAIOT, IPOTOKOJIbI MPUHSTHS YCTHBIX 3asIBJICHUI O MPECTYIUIEHUU HE COCTABIISIOT,
a UMb «OOLIAI0TCA ¢ ONEPaTUBHOM LIETIBIOY;

— 3asBJICHUS] U COOOILEHUS O MPECTYIUICHUSX HE PErUCTPUPYIOTCS, MaTepuabl,
coOpaHHbIE [0 paropTaM ONEPATUBHBIX CIATPYIHUKOB OCTAIOTCS O€3 pearupoBaHUs.

CoxpbITHE NPECTYIUICHUH OT yueTa sIBJsieTcs IpyObIM HapylIeHUEM 3aKOHHOCTH,
TaK Kak 00pa3yeTcs JIOKHOE MPEICTABICHUE O COCTOSIHUM MTPECTYIMTHOCTH, UCKITIOYaeTCs
pa3o0iaueHre MPEeCTYIMHUKOB, CO3AAI0TCS YCJIOBUS BO3MOXKHOCTH COBEPIICHHUS MU
IIPECTYNHBIX AEUCTBUM. B pe3ynbrare HECBOEBPEMEHHOW PETMCTPALMM NPECTYIUICHUI
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U HEOPUATHS COOTBETCTBYIOIIMX MEp pEarupoBaHUs NPECTYIHUK OCTAeTCs
0e3HaKa3aHHbIM U MPOJOJDKACT MPECTYHNHYIO NEeSTEIbHOCTb.

OTH W JApyrue HeJOCTaTku TpeOyloT YCHJIEHHs NPOKYypOPCKOro Haj3opa,
HOBBIILIEHHS €0 ONEPATUBHOCTH, TaK KaK HECOOIIOCHUE MOPSAIKA yUeTa U pEerucTpalum
3asIBJIGHUN U COOOILEHUH O MPECTYIUIEHUSIX MPUBOJIUT K HAPYLICHUIO YCTAHOBJIEHHOTO
YTrOn0BHO-IIPOLIECCYAIBHBIM 3aKOHOM IIOPSKAa UX pa3pelICHUs.

Mepamu, HanpaBJIEHHBIMM Ha COBEPLIEHCTBOBAHME IMPOKYPOPCKOIO HAJ30pa 3a
oOecrieyeHUEM MpaB TpaxkJaaH B CTaJAUM BO30Y>KJIEHUS YTOJIOBHOIO Jelia SBIISIOTCS:
o0s13aTebHOE TOKYMEHTaJIbHOE 0(hOPMIIEHUE PE3YNBTaTOB MIPOBEPOK; CUCTEMATHUECKOE
IpOBEJIEHHE MPOBEPOK C YUETOM KOHKPETHBIX 00CTOSTENBCTB, HO HE PEKE OJJHOTO pasa
B Mecsll. [Ipu 3TOM poKypop HE NOHKEH OrPaHUYMBATHCS U3yYEHHEM MATepUAIIOB, 110
KOTOPBIM OBLJIO MPUHATO pelieHrne 00 O0TKa3e B BO30Y)KJIEHHM YroJOBHOIO Jeja, a B
XOJle TPOBEPKHU YAEIUTh BHUMAHUE 3asBICHUSM U COOOLIECHUSM O MPECTYIUICHUSX,
KOTOpbIE HAXOASATCA B CTAaJUU PACCMOTPEHHMs], JaBaThb HEOOXOAUMBbIE MUCbMEHHBIE
yKa3aHHs ¢ TeM, YTOOBI MPEaYIPEIUTh BOJIOKUTY, HEMEUIEHHO BO30Y>K1aTh YTOJIOBHBIE
Jieia MpU HaJIMYUU NPHU3HAKOB MPECTYIUIEHHs, oOecrneduBarh Oe30TiarareibHOe
IIPOBEICHUE CIEACTBEHHBIX ACHCTBUUA M OCYIIECTBICHUE JPYTMX MEpPONPUATHUH,
HalpaBJICHHBIX HA PACKPBITUE NPECTYIUICHUS.

B nensax obecrieueHus MOJHOTHI TPOBEPKH PETUCTPALIMU 3asBICHUN U COOOILIEHUIM
O IPECTYIUICHUSAX PEKOMEHAYEM 3alpaliMBaTh M HCIOJIb30BaTh CBEACHUS U3
MEIULHMHCKUX YUPEXKIECHUHN O MPENOCTABICHUH I'PasKJaHaM IOMOILH 10 ITOBOY TPaBM,
pe3yabpTarbl  CyAeOHO-MEIMLMHCKUX MCCIEIOBAHMM TPYyHOB C  IpPHU3HAKAMU
HAaCUJIbCTBEHHOM CMEPTH.

C yyeTroM pacpoCTpaHEHHOCTH TAKOTo CII0co0a YKPBITHS MIPECTYIUIEHUH OT yuera
Y PETUCTPALINK, KAK HE3aKOHHOE IPUBJICYEHUE JIUL], COBEPIIMBIINX IPECTYIIHbIE JECSHUSA,
K aJMUHUCTPAaTUBHOM OTBETCTBEHHOCTH, HEOOXOJMMO TMPOBEPATH MaTepHalIbl
paccMOTpPEeHUsI AJMUHUCTPAaTUBHBIMM KOMHUCCHSIMHM IIPM  OpraHax MECTHOIO
CaMOYIIPaBJICHHUs MaTepHalioB 00 aJIMUHUCTPATUBHBIX MPaBOHAPYIICHUSIX.

[To HameMy MHEHHIO, HEBO3MOXKHO PELIUTh MPOOJIIEMY YKPBITHS HMPECTYMHBIX
OTCTYIUIEHUH OT y4eTa U PErUCTPALliU TOJIBKO 33 CUET COBEPLICHCTBOBAHUS METOAMKHU
OpOKypopcKoro Hajazopa. HeoOxoaumMbie Mepbl OpraHU3allMOHHOTO XapakTepa JOKHBI
OBITh MPHUHSTHI HA TOCYIAPCTBEHHOM YPOBHE.

YroJI0BHO-IIPOLIECCYaIbHAs ACATEIBHOCT II0 PACCMOTPEHMUIO 3asBICHUU U
COOOIIEHUI O MPECTYIUICHUSX XOTSI M 3aTparuBaeT MpaBa M 3aKOHHBIE MHTEPECHI
YEJIOBEKa, OJHAKO HE HalllJla JOCTATOYHOM 3aKOHOAATEIbHOM pentaMmeHTauuu. Ha
CErOHAIIHUI J€Hb HE NPUHAT CIELUAIbHBIA 3aKOH 10 PACCMOTPEHUIO 3asBICHUNA U
cooOuieHnii o npecrymieHusx. [loaTomy npaBoBoi 6a30i opraHu3anui UX NpuemMa u
perucTpanuy SBISIOTCS HOPMBI  YTOJIOBHO-NIPOLIECCYAJbHOrO Konaekca JloHenkon
Haponnoii PecriyOnuku u Be1OMCTBEHHbIE MHCTPYKIIHH.

OnHoii u3 3(h(eKTUBHBIX MEp OPraHU3alMOHHOTO XapaKTepa MOBbIILIEHHs KauecTBa
NPOBEPKH 3asIBIICHUI U COOOIIEHUH O MPECTYIICHUSX, Ha HaIll B3[VISI/I, MOJKET BBICTYIIUTh
M3MEHEHUE MTOKa3aTeslel OLEHKU JEATEIBHOCTH TPaBOOXPAHUTENIBHBIX OPraHoOB, A€ 32
OCHOBY JIOJDKHO OBITH B3STO TpeOOBaHUE COOJNIIOACHMS MpPEJIUCaHUll 3aKOHa, a He
(dopMasibHbIE KOJIMYECTBEHHBIE IIOKA3aTeNld, TaKhe, KaK pacKpblBAEMOCTb WU
KOJIMYECTBO BBISBICHHBIX NPECTYIUIEHUH 110 ONPEIEIIEHHON JIMHUU.
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C uenblo npenoTBpalieHus HEOOOCHOBAHHBIX OTKa30B B IPUEME U PACCMOTPEHHUH
3adBJICHUA W COOOINEHHH O MPECTYIUIEHUAX YTOJOBHO-TIPOLIECCYaNbHBIM KOIEKC
Honeukoir Haponuoit PecnyOnuku ycTaHaBIMBaeT MOJOXKEHHE 00 00s3aT€IbHOCTH
NPUHSTHS, PETUCTPALIUU U PACCMOTPEHUS 3asIBICHUN U COOOILEHUI O MPECTYIUICHUSIX,
BBbIJIauy 3asBUTEIIO JIOKYMEHTA O PErHCTPALUU MIPUHATOTO 3asiBICHUS WIM COOOIICHHUS
0 MPECTYIUVIEHUH C YKa3aHUEM JIMLA, IPUHSBIIETO 3asBJICHUE WM COOOILEHUE, BpEMEHU
€ro perucTpalyu U BPEMEHHM, KOTJa JOJKHO OBbITh MPHUHATO PELICHHE IO 3asBJICHUIO
WIH COOOILIEHUIO.

Bo30y>xneHue yronoBHBIX [ MPOKYpaTypod HMeEeT CBOM cHenupuyeckue
0COOEHHOCTH, KOTOpBIE, MPEXKIE BCEro, CBS3aHbl C TEM, YTO MPOKypaTypa 4daile 4em
OpraHbl JI03HAHMSI M MPEIBAPUTEIBHOIO CIEACTBUS BO30YXKIA€T YroJOBHBIE Jieja B
OTHOILIEHNN KOHKPETHOIO JIMLA, TO €CTh C MOMEHTA Hayajla pacclieZJOBaHNs HaYMHAET
OCYIIECTBIISITh YTOJIOBHOE NpecieioBaHue Juia. MoXKHO BBIAECTUTH TPU CUTYallUH, KOTIa
YTOJIOBHOE JIEJI0 BO30YKJIAeT MPOKYpOp:

1) Bo30y>k/1eH1E YTONOBHBIX JI€J]I, OTHECEHHBIX K MOJICIIEACTBEHHOCTH CJleI0BaTeNe
IIPOKYpAaTypBI,

2) Bo30yX/I€HHE YTOJIOBHBIX J€J1 B pe3yJIbTaTe OCYIIECTBICHUS HaJ30pHOU
NESATENIbHOCTH U pa3pelleHus kanod U 3asgBJIEHUN opraHamMH HPOKYpaTyphbl;

3) Bo30yx/eHHE YTOJOBHBIX [ B pe3yabTare OTMEHbl MOCTaHOBJIEHUN
cienoBareiel U OpraHoB J03HaHUS 00 OTKaze B BO30YKIEHUHU YTOJOBHBIX JIEII.

[TostHOMOUYMSI TPOKYPOPOB MPHU YCIOBUHU MX IOJHOTO U IPABUIIBHOTO IPUMEHEHUS
o0ecneunBaroT 3()(heKTUBHOCTh MPOKYPOPCKOT0 HA30pa, CBOEBPEMEHHOCTD BBISBICHUS
HapyILIEHUI 3aKOHa, TPUYUH U YCIOBHIA, UM CITIOCOOCTBYIOIIMX, YCTPAHEHHE HAPYILIEHUI
3aKOHA, IPUBJIEYEHUE BUHOBHBIX K OTBETCTBEHHOCTH.
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PROSECUTOR’S SUPERVISION FOR COMPLIANCE WITH THE RIGHTS
OF CITIZENS AT THE STAGE OF EXCITATION OF CRIMINAL MATTER

This article examines issues of prosecutorial activity to ensure the rights of citizens under
criminal case. The author analyzes the typical violations that lead to the violation of the rights of
citizens involved in the sphere of criminal proceedings and proposes to make changes to the current
Criminal Procedure Code of the Donetsk People’s Republic, which will contribute to the improvement
of procedural activity at this stage.

Keywords: safeguarding the rights, procurer, stage of criminal proceedings, judicial guarantees,
the registration of crime, improvement of legislation.

YAK 342.7

IHerpauenko E. U.

I'OCYJAPCTBEHHASA 3AHIUTA ITPAB U CBOBO/l YEJIOBEKA
N TPA’KJAHUHA CIIEHUAJIU3UPOBAHHBIM YIIOJTHOMOYEHHBIM
ITIO ITPABAM YEJIOBEKA

B craree mpexacTaBiieHa NMpaBOBas XapaKTEPUCTUKA INIABHBIX HANPABJICHUN AEATEIBHOCTH
YrnonmHoMOUeHHOTO 1Mo npaBaM denoBeka B JJHP. Otmeuaercs mmanupoBaHUE BBEIACHUS TOJDKHOCTH
CIELHUAIN3UPOBAHHOIO YIIOJJHOMOYEHHOT'O 110 TpaBaM 4esioBeka B JIHP — YonHoMo4eHHOTO 110 paBam
npeanpuHuMareneii. PaccMmarpuBaeTcss ONBIT  ABCTpajdud 10  YUPEKJIECHHUIO JIOJKHOCTEH
CHEIMAIN3UPOBAHHBIX YIIOTHOMOYEHHBIX 110 MpaBaM 4YeJIOBEKa, a Takke Mo co3xaHuio Komuccuu mo
IIpaBaM 4YeJOBeEKa.

Knwuesvie cnoea: VYIOTHOMOUYEHHBIM IO IIpaBaM YEJIOBEKA, CHEHHAIN3UPOBAHHBIE
YIIOTHOMOYEHHBIE 110 TIpaBaM 4YeJIOBeKa, TOCyJapCTBEHHAs 3alIuTa MpaB u cBodox, Komuccust no npaBam
YeJI0BEKa.

Koncturynus Houenkoit Haponnoit Peciyonuku, npunsitas Bepxosasim CoBeToM
Houeukoit Haponnoit Pecriyonuku 14 mas 2014 roga, ycraHOBWIIA, YTO YENIOBEK, €r0
mpaBa U CBOOOIBI SBJISIIOTCS BhICIIEH 1IeHHOCTRIO. B Jlonenkoit Haponnoit PecyOnuke
NPU3HAIOTCS U TapaHTUPYIOTCS IMpaBa U CBOOOIBI YENIOBEKa U TPaXKJIaHWHA COIIACHO
OOIIeTIPU3HAHHBIM MPUHIIMIIAM U HOpMaM MEKyHapOAHOTO MpaBa U B COOTBETCTBUH

© Ilempauenxo E. U., 2019
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¢ Koncrurynueit Jlonenkoit Hapoanoii Pecriyomuku. [IpuzHanue, coOMoaeHNE U 3aUTa
mpaB M CBOOOJ ueloBeKa W TpaxaaHuHa — obs3aHHOCTh JloHenkoit Hapomnoit
Pecny6nvku, ee rocy1apCTBEHHBIX OPTaHOB U JOJKHOCTHBIX JHIL [1]. OCcOOEHHOCTHIO
OcnosHoro 3akona Jlonenkoir Haponnoit PecriyOnuku siBisieTcs 3akperieHue HOpM, B
COOTBETCTBUM C KOTOPBIMHU OIPEAECICHHbIE OpraHbl TOCYJapCTBEHHOW BJIACTU M
JIOJDKHOCTHBIE JIMIIA HAaJIeJIEHbl TOJTHOMOUMSMH 1O 3alUTe MpaB U cBOOOJ YeJoBeKa 1
rpakJIaHUHA.

[Ton rocynapcTBEHHOM 3allIUTON TPaB U CBOOOJ MOHUMAETCS «HAMpPABJICHHAS Ha
3TO JESATEIbHOCTh BCEX BETBEM TOCYJapCTBEHHOM BIIACTH — 3aKOHOAATEIIbHOM,
UCTIOJTHUTENBbHOM, cynebnoi. Kaxmast u3 HuX, NEeHCTBYsl CaMOCTOSATEIBHO, JOJHDKHA B TO
K€ BpEeMsI HaIllpaBJIATh CBOM YCUJIUS HA TO, YTOOBI PEAOCTABIEHHbIEC IPaXKIaHaM IpaBa
¥ cBOOO/IBI HE OCTABAINCH TOJILKO Ha Oymare, a ObUIH 3alIMIIEHBI Ha Aene». Ha npakTrke
ATO O3HAYAET, YTO BCE OpraHbl rOCYapCTBa B COOTBETCTBUM CO CBOECH KOMIIETCHIIUEH
00s13aHbI IPUHUMATH MEPBI TI0O 0OECIICUEHUIO0 COOIOCHUS U OCYIIECTBICHUS TIPaB U
cBobox [2]. B loneukoit Haponnoii Pecnybnuke rocymapcTBeHHas 3aluTa IpaB U
cBOOOJ ueNoBEKa W TIpa)KJaHWHA BBICTYNMAET KaK OCHOBHasg (Gopma 3alluThl B
KOHCTUTYLIUOHHO-TIPABOBOM MEXaHU3ME.

K unciy cyObekTOB, KOTOpBIE 001aJal0T KOMIIETEHLIMEHN 110 3alUTe MpaB U CBOOO.
YeJIOBEeKa U IPaKJaHWHA, CIEAYeT OTHECTH:

1. Houeukyto Hapoanyto Pecnyonukys;

2. I'maBy Jlonenkoii HapongHoii PecyOnuku;

3. Hapoansiit CoBer [onenxoit Haponnoit Pecry6mnuku;

4. IlpaButensctBo Jonenkoi HapoaHoii PecryOnuku M WHBIE MCIIONHUTEIbHbBIE
OpraHbl TOCYyAapCTBEHHOW BIIACTH;

5. IIpokyparypy Houenxoit Hapognoit Pecryonuku;

6. Cynsl [loneuxoit Haponnoit PecryOmnuku;

7. YHOIHOMOYEHHOTO O MpaBaM uenoBeka B Jlonenkoit Hapoaunoii PecryOnuke.

Oco0as posp B 3amMTe NpaB U CBOOOA YENOBEKAa U TpakJaHWHA MPUHAMIICHKUT
YrnonHoModueHHOMY IO TipaBaMm uenioBeka B JloHemkoit Haponmnoit PecmyOnuke,
JIOJDKHOCTh KOTOpOro Obuia yupexkiaeHa B 2014 romy ans obecriedeHus] rapaHTHi
rOCy/IapCTBEHHOM 3alllUTHl MpaB W CBOOOJ TpakIaH, WHOCTPAHIEB W Iuil 0e3
rpaxkJaaHCTBa, Haxo[siIIuXxcs Ha Ttepputopun Jlonemnkoit Hapoanoit PecmyOmukw,
npeaoTBpalieHus JO0bBIM (QopMaM JTUCKPUMHUHAIMA OTHOCHUTENBHO peaTu3aiuu
YeJI0OBEKOM CBOUX IpaB U cBoOoj (cT. 2 3akoHa JJHP «O6 YnomHoMoueHHOM 1O ITpaBaM
yenoBeka B Jlonenkoit Haponnoit PecmyOnuke»). CornmacHo 3akoHy, OCHOBaHUEM JIJIst
OCYIIECTBJICHHUSI KOHTPOJILHBIX (PYHKIUI YITOITHOMOYEHHOTO 10 TipaBaM uesnoBeka B JIHP
B Mpeenax CBOCH KOMIETCHIUU SBIISACTCS:

1. [lucekMenHO MomaHHas xajoda rpakiaaH, MHOCTPAHIIEB, JIHI] 0€3 IpaXKIaHCTBa
WO KX MPEICTaBUTENEH, Haxomdmmxcs Ha Teppuropun Jlonenkou Hapomnout
PecnyOnuku;

2. Ilucemennoe obparenue aemyraroB Haponnoro Cosera.

OpraHbl TroCynapCTBEHHOW BJIACTH, OpPraHbl MECTHOIO CaMOYyIpaBJICHHS,
o0beMHEHUs TpaxaaH, MPEANPUITHS, YUPEKICHUS, OPraHU3alNN HE3aBUCHMO OT
(GopMbI COOCTBEHHOCTH, JOJKHOCTHBIE U CIYy>KEOHBIE JIUMIA, K KOTOPBIM 0OpaTUiCs
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VYoJIHOMOYEHHBINH, 00s3aHbl COTPYAHMYATh C HUM MU OKa3blBaTh €My HEOOXOIUMYIO
nomonib [3].

H. IO. XamaneBa Ha OCHOBE CpPaBHUTEIBHO-IIPABOBOTO aHajIW3a HWHCTUTYTA
oMOyricMeHa B Poccum u 3apyOexHbIX cTpaHax c(OpMyIHpOBaia €ro oOIKe YEepThI.

1. Uuctutyr OMOyacMeHa IMpeiacTaBisieT CcoOOH  BakHOE  JOMOJIHEHHE
paBOOOECIEUUTENLHOTO MEXaHU3Ma, NEHCTBYIOIIEro B rocyaapctse. Ero BBeneHue
SBJISIETCS 3aKOHOMEPHBIM UTOTOM JEMOKpaTU3aluu OOIIecTBa.

2. I'maBHas 3agaya AesTEILHOCTH OMOyJACMEHa — OXpaHa IMpaB rpaxkJaH, 4YTO
KOHKPETU3HUPYET €ro MO3ULMI0 3JIEMEHTA CUCTEMBI OXPaHbI MIPaBONOPSIIKA B IIMPOKOM
CMBICJIE, CYIIECTBYIOLICH Hapsi1y C MapJaMEeHTCKUM, Cy[eOHbIM, aIMUHUCTPATUBHBIM U
UHBIMH (pOopMaMH KOHTPOJISL U HAJ30pa.

3. ommkHOCT OMOYJICMEHAa OTHOCHUTCS K BBICHIMM JOJDKHOCTSIM TOCYAapCTBa.

4. Baxueiimass d4epra HMHCTHUTYyTa OMOYyJACMEHa — €ro He3aBUCUMOCTh. B
OOJIBLIIMHCTBE CTPaH OH U30MpaeTCs MapJaMEHTOM U OTYUTBHIBAETCS TOJIBKO MEpe] HUM.

5. OcHoBHast QyHKIMS OMOYJCMEHA — KOHTPOJIb 32 AATEIbHOCTHIO UCTIOIHUTEILHBIX
OpraHoB. DTOT KOHTPOJIb SBJISIETCS BHEIIHMM M CBOETO pojAa 4pe3BblYaiHbIM. OH
OCYILECTBIISIETCS 110 MHUIMATUBE OMOy/ICMEHa JINO0 Ha OCHOBAHUU Kano0 IpaskiaH.

6. B psane ciayuyaeB oMOyiIcMEH paccMaTpUBaeT €0 HE TOJBKO C TOYKU 3PEHUs
COOTBETCTBMS 3aKOHY PELICHUN W ACHCTBUN aJMUHUCTpALMU, HO W YEJIOBEYHOCTH,
CIIPaBEAJIUBOCTH U 1I€TIECOO0PA3ZHOCTH ITUX JCUCTBUM.

7. KouTponbHble MeponpusaTus oMOyICMEHa HampaBieHbl NPEXJE BCEro Ha
peanu3anuio MpaB TpaxJaH W HUCHPABICHHE HapyLIeHUH B (PYHKIMOHUPOBAHHUU
rocyaapcTBEHHOM aqMuHUCTpauuu. OH 100MBAETCs 3TOTO UCIIOJIB3YsI ApCEHaN CPE/ICTB,
cnenu(UYHBIX TOJBKO JUIsI HEro, METONbl YOeXJeHHUsl, KPUTUKY, TIIaCHOCTh. B ero
pactopsKEHUU HET aIMUHUCTPATUBHBIX, UMIIEPATUBHBIX MTOJTHOMOYH. CylllecTBOBaHHE
9TOr0 MHCTUTYTA HANpPAaBICHO HAa Pa3BUTHE M COBEPLICHCTBOBAHME HETPAJULIMOHHBIX
CIoco0OB BO3/EUCTBUS HAa aJIMMUHHUCTPATUBHOE TOBEACHHUE.

8. OCHOBHBIM B 3TOH (popME KOHTPOJIA SIBISETCS €€ MPOCTOW M MOHSATHBIA st
rpaxkJaH croco0 JesTeIbHOCTH, CBA3aHHBIN C HEIOCPEACTBEHHBIM JOCTYIIOM HACEJICHHS
K OMOYJICMEHY 1 TIOIKPEIUIEHHBIN MPUHIMIIOM O€CIIaTHOCTH MPOU3BOACTBA. [ paxkaanuH
BUJUT B OMOYy/JICMEHE HE3aBHCUMOE JOKHOCTHOE JIMIIO, HE CBSI3aHHOE OTHOLICHUSIMU
CIy’K€OHOM WM HWHOM TMOAYMHEHHOCTH C aJMHUHUCTPATUBHBIMU OpraHamu,
HapyLIMBIIMMHM €ro IpaBa, JIMLO, OOecleYuBaIoOLlee B3aHMMOCBSI3b TpakJaHHWHA C
OpraHaMM rocyapcTBa M CTOSIIEE Ha CTOPOHE MHTEPECOB uejoBeKa [4].

[ToMrMO OOIIEU3BECTHOIO MHCTUTYTa YIOJIHOMOYEHHOTO IO MpaBaM YeJIOBEKa,
BO MHOTUX TOCYAAapCTBAaX CYIIECTBYIOT CIELMAIU3UPOBAHHBIE YIIOJHOMOYEHHBIE I10
npaBaM 4yesnoBeka. Crnenuanu3upoOBAHHBIA YIIOTHOMOYEHHBIN MO MpaBaM 4eIOBEKa
(cnenuan3upoBaHHBINA OMOYJICMEH) — 3TO OCOOBII MTPABO3AIUTHBIN HHCTUTYT, KOTOPBIN
co3naercs s o0ecredeHus IpaB U CBOOO pa3HbIX KaTeropuil rpakJaH, COLMAIbHBIX
rpynn (yrnoJIHOMOYEHHbIE MO MpaBaM HAlMOHAIbHBIX, SI3bIKOBBIX WJIM PEIUTHO3HBIX
MEHBIIMHCTB; YIIOJTHOMOYEHHBIE 10 BOIPOCAM 3paBOOXPAHEHUS; YIIOJIHOMOYEHHBIE 110
npaBaM JETel; YIOJIHOMOYEHHBIE 110 MTpaBaM BOEHHOCIYKAIUX; YIIOJTHOMOYEHHbIE 110
npaBaM O€KEHLEB U BBIHYKICHHBIX NIEPECEICHLEB; YIIOJIHOMOUEHHBIE 110 3aIlUTe TpaB
IpeanpUHUMATENEH; YIIOJTHOMOYEHHBIE 10 3alllUTe MpaB WHBAJIUAOB U T.1.)
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B XX Beke Bo MHOTHX CTpaHax Mupa Oblla CO3/laHa Ta WJIM HHAsg MOJEIb
CIELMAIM3UPOBAHHBIX YIOJHOMOYEHHBIX MO MpaBaM yenoBeka. Co3laHue MHCTUTYTa
CIICIIMATTM3UPOBAHHBIX YIOJIHOMOYEHHBIX B pa3idudHbIX cdepax (Hampumep, IO
KOHTPOJTIO 32 JEATEIHHOCTHIO MPAaBOOXPAHUTEIBHBIX OPTaHOB, YUPEKICHHUM YTrOJIOBHO-
UCIIOJIHUTEJIbHOM CHUCTEMBI, 1O 3alluTe CBOOOABI CIIOBA U CPEICTB MacCOBOM
uH(OPMALIUU U AP.) CIOCOOCTBYET YCUJICHUIO TaPAHTUI TOCYIapCTBEHHOM 3aIUTHI TIPaB
¥ cBoOon rpaxkmad [5].

Yro kacaeTcs crienuaaIn3upOBaHHBIX (OTPACIIEBBIX) YIIOJHOMOYEHHBIX 110 IpaBam
yenoBeka B [lonenkoit HapoaHoii PecryOnuke, To TuiaHupyeTcsi BBEACHHE JOIKHOCTH
YHnonHOMOUYEHHOM M0 mpaBaM npennpuHuMmareneid B 2019 romy nna coneicTBus
NpEANPUHUMATENSIM B PEIICHUU PA3IUYHBIX MPOOJIEM, 3alUThl 3aKOHHBIX MpaB U
MHTEPECOB KOMMEPCAHTOB, JUIS pa3pelleHrs BO3ZHUKAIOIIUX CIIOPOB MEXIY OM3HECOM
U TOCYAapCTBEHHBIMU OpTaHaMH MpPH peau3alii IMpaBa KaXJOro Ha CBOOOJHOE
UCIIOJIb30BAHUE CBOUX CIOCOOHOCTEH W MMYIIECTBA ISl MPEANPUHUMATEIbCKON
nearenbHocTr [1].

Kak yrBepxnaet B. A. daneeBa: «Co3nanne HHCTUTYTa OU3HEC-OMOYJICMEHA — 3TO
CBOEr0 pO/ia HOBasl BeXa B MOJEIMPOBAHNN OTHOLIEHUH TOCYAApCTBA U XO3AMCTBYIOIIUX
CcyOBbeKTOB cTpaHbl. Ero nesrensHOCTh OUYeHb OOIIMpHA U crieludruYHa U BKIIOYAET B
cebs Takue IMOJIHOMOYMS, KOTOpble HE MOMIU Obl OBITh d(PPEKTUBHO pEaTM30BAHBI B
pamKax paboThl MHCTUTYTa YNOJIHOMOYEHHOI'O MO MpaBaM yesloBeka» [6].

HNuctutyt CIIEIMAJIU3UPOBAHHOTO YNOIHOMOYEHHOTO o npaBam
npeAnpUHUMATENeH sBisieTcs HOBbIM 1715 Jlonenikoit HapoaHoit PecyOnuku, XOTs JaBHO
MOJIYYHJI IIIMPOKOE PACIIPOCTPAHECHHE B 3apyOe HBIX TocynapcTBax. Bo ®paniuu ObL1
yupeXJIeHuEe MHCTUTYTa OMOYJICMEHa MUHUCTEPCTB IKOHOMUKH M OIO/IKETA MPOU30IILIO0
B 2002 romy. B Poccuiickoit deneparuu nepBoiii OusHec-oMOyacMeH ObLT M30paH B
2012 romy. B I'py3un momxHOCTh OM3Hec-oMOyncMeHa yupexkaena B 2011 roxy.

B coorBercTtBuM ¢ § 8 3akona ABctpanuun «O0 ABCTpaauiicCKOM KOMHUCCHUU IO
npaBaMm uesnoBeka» (2012 r.), nanHas Komwuccus coctout u3 8 4eHOB:

1. Ilpe3unenra;

2. YIIOTHOMOYEHHOIO MO MpaBaM YEJIOBEKa;

3. YNOJIHOMOYEHHOIO MO BOMPOCAM PACOBOW HUCKPUMHUHAIUU;

4. YNOJTHOMOYEHHOIO MO BOMPOCaM TUCKPUMHHAIMA WHBAJINUJIOB;

5. YNOIHOMOYEHHOTO MO BOMPOCaM AMCKPUMHUHALIUU MO MPU3HAKY I10JIa;

6. YIOJTHOMOYEHHOTO MO BOMPOCAaM JAMCKPUMHUHALIUU MO BO3PACTY;

7. YIIOJTHOMOYEHHOTO IO BOIPOCAaM COIMAIbHOW CIPAaBEUIMBOCTH Il aDOPUTE€HOB
U KuTenel octpoBoB ToppecoBa MponvBa;

8. HanmoHanmbHOro YMOJIHOMOYEHHOTO IO MpaBaMm JeTeut [7].

Ha cerogusmnuit nenp B Jloneukodt Hapognoit PecnyOnuke Hazpena
HEOOXOIMMOCTh CO3/aHUS AHAJOTUYHOM KOMHUCCHUU C YYETOM MEHTAJUTETA,
reorpauueckoro TMOJOXKEHHS U JAPYruX OcCOOeHHOCTeH rocymapcTBa. OjgHaKo
MIEPBOHAYAIBHO HEOOXOIMMO yUpeIUTh CleayIole JobKHOCTH B JloHenkoit HapoaHoit
PecnyOnuke:

1. YnomHoMouYeHHOTO MO TpaBaM peOeHKa (IJs 3alIUThl MPaB M 3aKOHHBIX
HWHTEPECOB JIeTel BO BeeX cdepax uX KU3HEIEATETLHOCTH C yUeTOM 0COOEHHOCTEH 3TOM

49



ISSN 0000-0000. Bectauk {onHY. Cep. E: IOpuanueckne nayku. 2019. Ne 1

COIMAJIbHO-BO3pacTHOM rpynmbl HaceneHnus). B Poccuiickoit ®denepanuu IeTCKUI
omOyncmen mnosiswiics B 2009 romy. B Jlyranckoit Hapomuoit PecmyOnuke Takas
JOJKHOCTH Oblia BBeAeHa B 2015 romy.

2. YIOJTHOMOYEHHOTO O MpaBaM BOECHHOCIYXaIUX (AJi1 KOHTPOJISl COOMIOACHUS
U 3allUThl TIPaB BOCHHOCIYXAIIUX, OOECIEUYECHHS TapaHTUH, YCTAHOBICHHBIX
JEUCTBYIOIIMM 3aKOHOJATEILCTBOM JIJIsl 3alMTHUKOB TrocynapctBa). B Kanane
aHAJIOTUYHbIE TMOJHOMOUYMs BbImonHseT OmOyncmen HanuonanbHONW OOOpOHBI U
BoopyxeHHBIX cHIL

3. YIONMHOMOYEHHOro IO MpaBaM HWHBAIMUIOB (IJIsI KOHTPOJS oOOecredeHus
rapaHTuil, yCTAHOBJICHHBIX B cepe COIMAIbHOM 3alIUTh HHBAJIMOB; BBEICHUE TAKOTO
nocrta OyaeT cnocoOCTBOBATh KAYECTBEHHOMY aHAJIM3Y UMEIOIIEHCS] CUTYalluu C JTHOIbMHU
C OrpaHUYEHHBIMU BO3MOXKHOCTSIMHU 370POBbs, a TAK)K€ PEIICHUI0 MHOTUX MpoOIemM
WHBAJIHJIOB).

4. YIOIHOMOYEHHOTO MO MpaBaM IMallMeHTOB (3alllMTa MpaB MAIMEHTOB — 3TO Ta
Ba)KHEWIIIas 3a/1a4a, KOTopasi I0JKHA OBbITh pelieHa Ha TOCY/IapCTBEHHOM YPOBHE; TaAKOH
YHOTHOMOUEHHBIN J0JKEH OyIEeT MPECTaBIATh UHTEPECHI MALIUEHTOB).

5. YIIOJTHOMOYEHHOTO IO BOIPOCAM OKPYXKAIOLIEH CPeabl WIM YIIOJIHOMOYEHHOTO
MO0 BOMpOCAaM OHKOJOTUU (7 3al[UThl KOHCTUTYIIMOHHBIX TIpaB TpaxJaH Ha
OJaronpHUATHYIO OKPY’KAIOLIYIO CPEy, TOCTOBEPHYIO HH(OPMAILIMIO O €€ COCTOSHUM U
Ha BO3MeEILIEHHUE yiepOa, MPUIMHEHHOTO UX 310POBbIO I UMYILECTBY 3KOJIOTMYECKUMHU
npaBoHapyieHusmu) [1].

6. YIIOJIHOMOYEHHOTO IO 3alIUTe MpaB YYaCTHUKOB 00pa30BaTeIbHOrO Mpouecca
(a7 TOMOIIM B BOCCTAHOBJICHUM HAPYIICHHBIX MPaB IIKOJbHUKOB, CTYACHTOB H
MeAaroroB, JJisi  CIIOCOOCTBOBAaHUSI MPABOBOMY  IPOCBEIIEHUIO  YYAaCTHUKOB
o0pa30BareIbHbIX OTHOIIECHUN).

Ucxona u3 BeimensnoxxkeHHoro Komwuccus mo mpaBaM uyenoBeka B JloHenkoi
Haponuoit Pecniy6nuke OyaeT cocToATh u3:

1. I'maBsl [Joneuxoit Haponnoit PecnyOnvkuy;

. YIIOJIHOMOYEHHOTO 1O IpaBaM 4enoseka B JHP;

. YronHoMo4eHHOro 1o npasaMm pebenka B JHP;

. YIIOJIHOMOYEHHOT'O MO IpaBaM BOeHHociaykamux B /JHP;

. YIIOJTHOMOYEHHOT0 1O IpaBam MHBAIWIOB B JIHP;

. YIIOJIHOMOYEHHOTO MO mpasaM nauueHTosB B JIHP;

. YIIOJIHOMOYEHHOT'O [0 BOIIpOCaM OKpy»karomien cpenst B [IHP;

. YIIOTHOMOUYEHHOTO MO 3alllUTe MpPaB yYaCTHUKOB 00pa30BaTENILHOTO Ipoliecca
B JIHP.

MHCTUTYT CHENHAIM3UPOBAHHOTO YIIOJHOMOYEHHOTO IO MpPaBaM 4YeJOBEKa
co3jiaercs I BOCIIOJIHEHUS MpoOenaoB B paboTe YMOIHOMOUEHHOTO IO IpaBaM
YEeJI0BEKa, a TaKXe€ TOCYJapCTBEHHBIX OpraHoB. OJIHAaKO CIEAYEeT OTMETUTh, 4YTO
IIOJIHOMOYMS CHEUATU3NPOBAHHOIO YIIOJIHOMOYEHHOTIO 10 MPaBaM Yel0BeKa JTOJKHBI
OBITh YETKO OTPaHMYEHBI 3aKOHOM JUIS TOTO, YTOObI OHM HE JyOJIUpPOBAIKCH.

Takum obpazom, B [loneuxoit HapogHoii PecnyGnuke QpyHKIMOHUpPYET cucTemMa
TrOCYJapCTBEHHBIX OPraHOB M JOJKHOCTHBIX JIMI, OCYIIECTBIIIONINX 3aIUTy MpaB U
cBOOO/I UeJIOBEKa U Ipaxk1aHnHA. TeM He MeHee /IS JalIbHEHIIIEro COBEPIIEHCTBOBAHUS
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MEXaHW3Ma 3aIlUThI PaB U CBOOO/T YeIOBEKA U TPAKIaHIMHA HEOOXOIUMO YUPEIKICHUE
OTIPEJIEICHHBIX JIOJHKHOCTEH U CIIEMAIbHOTO OpTraHa rocyapCTBEHHOM BIACTH C yUETOM
3apyOeKHOTO OTBITA.
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STATE PROTECTION OF THE RIGHTS AND FREEDOMS OF THE
PERSON AND CITIZEN SPECIALIZED AUTHORIZED BY HUMAN
RIGHTS

The article presents the legal characteristics of the main activities of the Commissioner for
Human Rights in the DPR. Planning has been noted for the introduction of the post of a specialized
Commissioner for Human Rights in the DPR — the Commissioner for the Rights of Entrepreneurs.
Australia’s experience in establishing the posts of human rights ombudsmen as well as the creation
of the Commission on Human Rights is being considered.

Keywords: Commissioner for Human Rights, Specialized Commissioners for Human Rights,
State protection of rights and freedoms, Commission on Human Rights.

51



ISSN 0000-0000. Bectauk {onHY. Cep. E: IOpuanueckne nayku. 2019. Ne 1

YAK 343.1;347.4

IlonoB b. NU..
Makcumenko O. b.

Ob UCITOJIB30BAHMH BECIIMJIOTHBIX JIETATEJIBHBIX AIIITAPATOB
B KAYECTBE CPEJICTB OIIEPATUBHO-PO3BICKHOM JAESTEJIBHOCTH

B crarbe MNOOHHUMArOTCA HpO6J'I€MHLI€ BOIIPOCHI UCITIOJIB30BAHU OCCIMIIOTHEIX JIETATEIbHBIX
afmnaparoB IMPaBOOXPAHUTCIbHBIMU OpraHaMu IOpU OCYHICCTBICHUU OHGpaTHBHO-pOSLICKHOﬁ
ACATCIbHOCTH. OTCyTCTBI/Ie 3aKOHOAATCJIbHOTO PpPEryjupoBaHusad HCIOJb30BaAHUA OECIUIIOTHBIX
JICTATCJIbHBIX allllapaTOB MHNPABOOXPAHUTCIBHBIMHU OpraHaMu B Ka4€CTBC CPCACTB OIICPATHUBHO-
pOSI:ICKHOﬁ ACATCIIbHOCTU NPCIATCTBYCT HUX MNPUMCHCHHUIO NPU MNPCAYNPCKIACHUN U PACKPBITHU
HpeCTyHJ’ICHHﬁ. CGFOI[HH BO3HHUKAKOT CIIOPHBIC BOIIPOCHI O 3aKOHHOCTH HUCIIOJIb30BaHUA TaKOH TeXHHKH
MIPAaBOOXPAHUTCIBbHBIMH OpraHaMH IIPpHU pacCICAOBaHUN HpeCTyHJ'IeHI/Iﬁ oo IpeaAOTBpAIllICHUN HX
COBCPLICHHA, a TAKXKXC O 3aKOHHOCTU U AOMYCTUMOCTHU HOKA3aTCJIbCTB, MOJYUYCHHBIX C IIOMOIIBIO
OCCHUIIOTHBIX JIeTaTEIbHBIX arnraparosB. B crarne NpeaAIOKCHbI BO3MOKHBIC MYTHU PCIICHUSA
NNOAHUMACMBIX BOIIPOCOB.

Knrouesvte cnosa: OCCUUIOTHBIM JeTaTEeNbHBIN armnapar, MIpaBOOXPAHUTCIBbHBIC OpPTraHbI,
perucrpanud OCCIHUIIOTHBIX JICTATEIBHBIX arraparoB, OIICPATUBHO-PO3BICKHAA ACATCIIBHOCTD, CPECACTBA
OHepaTHBHO—pOSBICKHOf/'I ACATCIIBHOCTHU, OIICpAaTUBHAA TCXHUKA, IMPUHIUIIBI 0HepaTPIBHO-p03LICKHOI>i
ACATCIIBHOCTH.

B coBpeMeHHOM Mupe cpeau CpeACTB HOBALMOHHBIX TEXHOJIOTHMH MHOMYJISIPHBIM
CTAHOBHUTBCS HCIOJB30BaHHE B pa3IUYHBIX cepax OOIIECTBEHHBIX OTHOIIECHUN
OeCNUIOTHUKOB, T.€. OECIMIOTHBIX JIETaTelbHbIX anmnaparoB. B xone ocyiiecTBieHus
IPaBOOXPAHUTENLHON JAESITEIbHOCTH OECITUIIOTHBIE JIETAaTEIbHbIE alllapaThl MOTYT CTATh
IIOJIE3HBIMU JIJI PACKPBITUSA U MIPEAYIIPEKACHUSA COBEPILICHUS IIPECTYIIICHUH, TTIaBHBIM
0o0pa3oM TMpU OCYIIECTBICHHUS OIEPAaTUBHO-PO3BICKHBIX Meponpuatuil. OHako
00s13aTeIbHBIM YCIOBHEM HMX NMPUMEHEHUS JOJDKHO CTaTh HaJyIeXkallee HOPMATUBHOE
peryimpoBaHrie U 0OOCHOBAaHUE MX HMCHOJIb30BAHMS Ha MPAKTHKE.

Ha cerogusmHuii AeHp OecnpensiTCTBEHHOE MCIOJIb30BaHUs OECHUIOTHBIX
JIeTaTelbHBIX allllapaToB B 4YacTHOCTH Ha Teppuropun Poccuiickoir denepanumu,
Pecnybnuku benapych 1 YkpanHbl MeeT clOpHbI XapakTtep. OTaeabHble HOPMBI 110
UCIIOJIb30BAHUIO OECITUIIOTHBIX JIETATENIbHBIX alllapaToB, IPUHSTHIE B 3aKOHOATEIILCTBE
Poccuiickoit deaepanuy MMEIOT HE3aKOHUYEHHBIN XapaKTep, UM HE PEaM3yIOTCs Ha
OpaKTUKEe, JUO0 BOBCE OTCYTCTBYET pErylMpOBaHHE OTIEIbHBIX acCIEeKTOB HX
UCIIONb30BaHUs. B 4acTHOCTH NpU UX NPUMEHEHUU [NOJDKHOCTHBIMM JIMIIAMHU B
IIPAaBOOXPAHUTEIBHON JEATENBHOCTH. Takas CHUTyalHss MOXET CIPOBOLHMPOBATH
37I0yTIOTpEOICHNE TTOTHOMOYHMSMH OTAEIbHBIMHU JOJKHOCTHBIMU JIMI[AMM, TPU3HAHUS
JI0Ka3aTeIbCTB, MOTYYEHHBIX C UX MOMOIIBIO HE3aKOHHBIMH JINOO HEAOMYyCTUMbIMU; a
CO CTOPOHBI TPAKIAHCKOTO HACEJICHHSI — HapyIIEHUs! KOHCTUTYLIMOHHBIX IPaB U CBOOO
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YeJIOBEKa U TPKJAHWHA Ha TAlHY JTUYHOM KU3HU, IEPETHUCKE, CBOOOIBI MEPEABUKCHUS
U JpyTHX.

OmnuM w3  mOpoOJEMHBIX  BOMNPOCOB  BBICTyNAeT MPHUPABHUBAHHE Ha
3aKOHO/IaTEIbHOM YPOBHE OCCHMMIJIOTHBIX JIETATEIBHBIX allllaparoB MaKCUMAaJIbHOMN
B3JIETHOW Maccoi cBbilie 30 KWIOrpamMMm C BO3AYIIHBIMU CyJHAaMH, YTO BBIHYXAAET
BJIQ/ICIIBLIEB OCCIUIOTHUKOB MTPOXOAUTH JIOJTYIO MPOLEAYPY PETUCTPALIMU U TTOTYICHHS
pa3pelieHnii Ha UX HUCIOJIb30BaHUE, MOJA00HYIO0 TOM, KOTOPOU MOJIEKAT TPaskJaHCKUE
M JIa)K€ BOCHHBIE BO3AYIIHbBIE CY/IHA.

Ha cerogusiminuii aens 3akoHoaarenbctBoM Poccuiickoit deneparum, Pecrybmmku
bemapyce, a Takxke YKpanHbl HE IPELYCMOTPEHO OTIAEIBHOM IPOLIEAYPHl PErUCTPALIU
JUIIG 719 OCSCIHMJIOTHBIX JIETATENIbHBIX amnmnaparoB W TMOJYYEHHUs pa3pelieHud Ha UX
UCIIOJIb30BaHUS, KaK OOIIeH — JJig BCeX IOPUAMYECKHX U (PU3HUYECKHUX JIUIl, TaK U
CIIEUAIBHOW — I  OTHAEJNBHBIX TOCYIapCTBEHHBIX OpPraHoOB, B TOM YHCIE
IPaBOOXPAHUTEIIbHBIX.

[lanee CTOMT MOAYEPKHYTh, UTO HA MPAKTUKE MPOXOKIECHHUE YCTAHOBJIECHHOM
MpOLEAYpPhl PETUCTPALIUM BIIAICIbIIAMU OCCIUIIOTHBIX JIETATEIbHBIX CPEACTB MMEET
JIOCTATOYHOE KOJIMYECTBO CJHOKHOCTEH. OAHUM M3 TaKUX BOIPOCOB BBICTYMNAET
OTCYTCTBHEM y OPraHOB PETHUCTPALIMU TEXHUYECKON BO3MOKHOCTH 3apPETMCTPUPOBATH
BCE 3asBsieMble OCCHUIIOTHBIE JIETATelIbHbIE amnmaparbl, BBHJY MacCOBOTO
pacrpoCTpaHEHUs] UX CPEAH TPa)KAaH, YTO MPOBOLMPYET BIAAEIbIIEB OCCIUIOTHUKOB
WX HCIIOJIb30BaHUE B YACTHBIX IENIAX 0€3 MPOXOKIEHUS! PEeruCcTpalluy, a 3HaYUT U 6e3
MPOBEPKU UX 0€30MaCHOCTHU JII OKPYXKAIOIINX, TO €CTh 0€3 MONy4eHUs pa3pelieHui,
YTO B COOTBETCTBUH C 3aKOHOMATENLCTBOM Poccutickoit denepaiuu, a Takxke Pecryonrku
benapych u YkpauHsbl sIBIsI€TCS HE3aKOHHBIM. BeCNUIIOTHBIE JIETaTEIbHbIE anlaparsl,
HCIIOJIb3YEMBIE B JICSITENBHOCTH MPABOOXPAHUTEIBHBIX OPraHOB TAKXKE MOJJIEKAT TAKON
pErucTpaLuH.

Taxxe cTouT OOpaTUTh BHUMAaHHE HA OMACHOCTh OTCYTCTBUS 3aKOHOAATEIHHOIO
peryJupoBaHUsl HCIOJIb30BaHUS OCCHUIOTHUKOB M WMHBIM AacleKTOM, a HWMEHHO
BO3MOXXHOCTH  HCIIOJIB30BAHUS  HEKOTOPBIX  YCOBEPIIECHCTBOBAHHBIX  MOJEJIEU
OECIMIIOTHBIX JICTATENIbHBIX allapaToB B TEPPOPUCTUUECKUX LIETISX, HEISIX HE3aKOHHOTO
cObopa uHbOpMaIUK, B UHBIX aHTUOOIECTBEHHBIX JEHCTBUSX.

B CBsI3M C BBIIEU3IIOKEHHBIM aKTyaJbHBIM SIBISIETCS BOMPOC O 3aKOHHOCTH
UCTIOJIh30BaHMsI OECIIMIIOTHBIX JIETATENIbHBIX alliapaToB, MaKCUMallbHAs B3JIETHASI Macca
KOTOPBIX HAa CETOAHSIIHUM JIeHb mpeBblmaer 30 KWiIorpaMM, opraHaMy OIEpaTUBHO-
PO3BICKHOW JIEATENBHOCTH, 2 TAK)KE O 3aKOHHOCTH W JOMYCTUMOCTH JOKa3aTeNIbCTB,
MOJIYYEHHBIX C MX MOMOIIbI0. Takas cuUTyalusi Takxke ycyryOisieTcs OTCYTCTBHEM
3aKOHOJIATEJIbHOTO PEryJUpPOBAHUS UCIOJIB30BaHUS OCCHUIOTHBIX JIETATEIbHBIX
arrnaparoB NPaBOOXPAHUTEIbHBIMM OpPraHaMH B Kad€CTBE CPEICTB OIEPATUBHO-
PO3BICKHOW AEATEIbHOCTH, YTO MOXET MPEMITCTBOBATh HMX MPUMEHEHHIO IIpHU
MPEAYNPEKICHUN U PACKPBITUN MPECTYTUICHUH.

HccnenoBanusi NpaBOBOTO PETYIMPOBAHMS MCIOJIB30BaHUSI OECHMIOTHBIX
JIETaTeNbHBIX aNmnaparoB Ha CETOAHAIIHWUKA JI€Hb HOCAT €JIWHUYHBIA XapakTep W
OTHOCATCSL K Pa3IM4YHbIM OTpacisM mpaBa. OTHOCUTEIBHO CPEICTB OIEpPAaTUBHO-
PO3BICKHOM JEATEIBHOCTH, OHU JOCTATOYHO M3YYEHBl POCCUHMCKUMH, YKPAUHCKUMH, U

53



ISSN 0000-0000. Bectauk {onHY. Cep. E: IOpuanueckne nayku. 2019. Ne 1

Y4YEHbIMU JIpyTUX cTpaH, cpeau kotopbix FO. C. bimuos [1]; B. JI. I'poxonbcekuid [2];
0. ®@. KBama [3]; C.C. Mansirun, A. E.Yeuwerun [4]; M. H. MapuynoB [5];
. B. PuBman [6]; E. B. Puxkos [7]; A. Uypkun [8]; O. lO. lllymunos [9] u apyrue,
Yel OMBIT 1EIeCO00Pa3HO B3SITh 32 OCHOBY MPH pa3pabOTKe MOJHUMAEMOIO B JAHHOMN
cTaThbe BOMpoca. A MMEHHO HCCJIEIOBAHHE BOMPOCOB NMPUMEHEHUS OECHUIOTHBIX
JIETaTEIbHBIX aNnaparoB B Kaue€CTBE CPEACTB ONEPATUBHO-PO3BICKHOUN NIESTEIBHOCTH,
KOTOpPOE B HayKe HE IPOBOIMIIOCH.

BrimenpuBeieHHOE yKa3bIBaeT Ha [E€CO00Pa3HOCTh MPOBEICHHUS MTPEATIaraeMoro
UCCJIEIOBAHMUSI, IIEJIbI0 KOTOPOTO SIBJISIETCS pElIeHHe MpoOieM NP HCIOJIb30BaHUU
OECHHIIIOTHBIX JIETAaTEeIbHBIX almnapaToB MPaBOOXPAHUTEILHBIMU OPraHAMU B KaueCTBE
CpPEIICTB OINEPATUBHO-PO3BICKHON AEATEIbHOCTH, B YACTHOCTH O 3aKOHHOCTH MX
MCIIOJIb30BaHUs MPU OCYLIECTBIIEHUN ONEPATUBHO-PO3BICKHOM JESITEIBHOCTH, & TAKKE
0 3aKOHHOCTH M JOMYCTUMOCTH JOKA3aTeNbCTB, MOJTYUYECHHBIX C UX MOMOIMIBIO.

CoBpeMeHHbIE OECNUIOTHBIE JIETATEIbHBIC alapaThl — 3TO HEOOJbIINE
JIeTaTeNbHbIE almmapaThl TUIA BEPTOJIeTa WK TJIaHepa, OOJIBITMHCTBO MOEINICH KOTOPBIX
C pa3zMaxoM pOTOpa WM KPBUIbEB 0 3 METPOB, BECOM B cpeaHeM 10 S0 Kuiorpamm,
C AJIEKTPUYECKUM JIBUTATEJIEM WJIM JBUTaTelieM BHYTpeHHero cropanus [10].

OpHako CymecTBYIOT U OTJEIbHBIC MOIETTH OCCITMIIOTHUKOB, U3TOTaBIMBAEMBIC 110
VHJMBUAYAIBHBIM 3aKa3aM C Pa3jMYHbIM Ha3HAYEHUEM, TEXHUUECKUE XapaKTEPUCTUPU
KOTOPBIX 10 BECY MOTYT M MPEBBIIIATh YKa3aHHBIC MMOKAa3aTeIu. B MpaBoOXpaHUTENBHON
NESTEIIbHOCTH 11eTIECO00Pa3HbIM SBISIETCS UCIOIb30BaHUE OSCIUIOTHUKOB B KaueCTBE
OTEepaTUBHUX CPEJCTB, a 3HAUYUT U C 00SA3aTEIBHON YCTAaHOBKOM Ha TaKMX armaparax
BUJCOTEXHUYECKON amnmaparypbel JJisi a’pOBHACOCHEMKH, YTO, B COBIO OYEpE.b,
OTPABABIBAET W3TOTOBICHUE JUISI HYXJ BEIOMCTB OECHUJIOTHUKOB MAacCCOH,
npesblmaronien 50 kr.

TexHuyecku OONBIIMHCTBO OECIMIIOTHUKOB MOKET OBITH 00OPYIOBAHHBIMHU ay/IHO-
BUJIco anmnaparypoii, GPS-narunkamu, HaBUratropamu, TEIIOBU30paMu, KOMILUIEKCOM IS
nepenadyn TEJIEBU3MOHHOTO CUTHAJIa W WHOW CHElUalibHOM TEeXHUKOW. Bramermer
OECHIIIOTHUKA MOXET YMPABISITh UM Ha JIaJIeKue PacCTOSHUS Oarofapsi CiiyTHUKOBOM
cucteMe. CTOUT MOAYEPKHYTh, YTO OCCIUIIOTHBIE JIETaTEIbHBIC anmaparbl TEXHUYECKH
HE CIIOKHBIE B 3KCIUTyaTallid, B YACTHOCTU B ynpaBieHUH. OJHAKO UX PEMOHT U
TEXHUYECKas MpOBepKa TpeOyeT HaIWYUs CICIHAIbHBIX 3HAHUM.

CoTpyIHUKH  MpPaBOOXPAHUTENIBbHBIX BEIOMCTB PYKOBOMSIIETO  COCTaBa
UH(POPMUPYIOTCS O MIEPCIIEKTUBAX MPUMEHEHUS OSCIUIIOTHBIX JIETATEIbHBIX aIapaToB
B X pa0OTe W H3JIararoT CBOM B3MNISBI MO LEIECO00PA3HOCTH WX MPUMEHEHUS.

ITo cnoBam M. lllunkeBuya, B ciydae KpaiiHell HEOOXOAMMOCTH HEOOYUEHHBIN
COTPYIHUK TOT'O WJIM MHOTO BEIOMCTBA MOXKET IMPONTH COKPAILICHHBIE KYPChI OIIEPaTOPOB
OCCIUJIOTHBIX JIETATEIbHBIX ammaparoB 3a ABa AHS. OTaeiabHbIE MNPOU3BOIUTEIN
TapaHTHPYIOT MOJHYI O€30MaCHOCTh BHIMYIICHHBIX UMM OCCIUIOTHBIX JIETATCIbHBIX
anmaparoB, MOCKOJIbKY B alaparax 3aJI0KE€HbI CUCTEMBI 3aIlUThI OT OIIUOOK oreparopa
[11].

DTO TOATBEPKAAET W [IABHBIM WHKEHEP MO OPraHU3alMA M SKCIUTyaTaluu
OCCIUIIOTHBIX JieTaTeabHbIX cucteM aBuaoTpsga MBJI Poccuu JI. Comosoii. Ilo ero
CJIOBaM, TIPHU aBapUNHON OCTAHOBKE JABUTATENSI B OCCIUIOTHOM JIETATEILHOM alapare
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IIPENYCMOTPEH MEXAaHW3M, KOTOPBIM €I1e O MOJHOM OCTAHOBKM JBUIATEls HAIPABUT
€ro B TOUKY cTapTa. Takke B UX 00OPYIOBAaHUHU €CTh MApaIIiOT, HA KOTOPOM armapar
CMOXKET MPU3EMIIUTHCS ¢ MUHUMYMOM TMOBPEXKIEHUHN 1J11 00bEKTOB, HAXOAAIIMXCS MO
HuMm [10].

Urto kacaeTcs UCIOJIb30BaHUs OECITUIOTHUKOB MPABOOXPAHUTEIHHBIMU OpraHaMu
JIpYruX CTpaH, HEOOXOOMMO OTMETUThb PsIi CEphE3HBIX MPOOJEM B IMPABOBOM
pPEryIupOBaHUU ITUX OTHOIIEHUH, CBSI3aHHBIX KaK ¢ COOMIOIEHUEM TpaB YeJIOBEKa Ha
TailHy 4yacTHO# xu3Hu (I'epmanus, @panuus, [IBelinapus), Tak U ¢ 0COOEHHOCTAMU
HAI[MOHAJILHOTO BO3IYIIHOTO 3aKOHOAATENIbCTBA, MOPSIKA MPUMEHEHHUsT OSCIUIOTHBIX
JieTaTeNbHBIX amnmapaTtoB B rpaxkaaHckoil cdepe (CILIA). B pa3Hbix cTpaHax pa3BUBaeTcs
IIPOLECC BHEAPEHUS 3TOr0 HOBOTO BHUJA IOJULEUCKON TEXHHUKH B JEATEIBHOCTH
MpPaBOOXpAaHUTENbHBIX opraHoB. [lo crmoBam [[. A. MuTtiomnHa, B psie CTpaH
OECIUIIOTHUKH YK€ IPUMEHSIOTCS HE TOJIBKO B TECTOBOM PEKMME, HO U B TIOBCEAHEBHOM
nesitenbHOCTH nonuiuu (BenukoOpurtanus, Kanaga). B apyrux crpanax, Hanpumep,
I'epmannn, @pannuu, lIsennapun BJIA 3aBepiiaercs TECTOBBIA PEXUM HCIBITAHUI
[12].

Croutr mNOAYEpPKHYTh, YTO IPABOOXPAHUTEIbHBIMU oOpraHamMu Poccuiickoit
®enepanyiv O€CUIOTHBIE JIETATENbHBIE allIapaThl YKE 3aKyNalOTCs U MPUMEHSIOTCS B
paMKax MEKBEIOMCTBEHHBIX MOJOXEHUNW U UHCTPYKIIHIL.

Tak, yxe ceiiuac OeClUIOTHBIE JIETaTeIbHbIE alllIapaThl C YCIIEXOM HCIONb3YIOTCS
B Kpacnonape, Omcke, Tomcke, brnarosemencke, B Huxnem HoBropoae, MockoBckoit
00JIaCTH COBEPIICHHO PA3HBIMU KaK CUJIOBBIMH, TaK U TPAXXTAHCKUMHU cTpyKTypamu [10].

[To croBam odunMaNbHOTO TpeacTaBUTeNss Kommanuu Zala.Aero, y KOMIaHUH
pEryJsipHO 3aKa3bIBalOT OecnuiIoTHRIE JeTtatenbhble anmnaparsl [AW, MUC, ©Cb [13].

Co cnoB /. ConoBoro, ImaBHOrO MH)KEHEpaA II0 OpraHU3alMy W DKCILTyaTaluu
OECIMIIOTHBIX JIeTaTeldbHbIX cucTteM aBuaorpsna MBJI Poccum, B mpomuiom romy
OecnuIoTHBIN BepTosieT ucnbIThiBalics B [lerepOypre Bo Bpemst mutuHra. C moMoIpto
ero ObLJIO BOBpEMs 3aMEUEHO, YTO KOJOHHA MHUTHUHTYIOIIMX JBUHYJIACHh MO YIHIIE, 110
KOTOpO# MM uITH ObUIO 3ampernieHo. O yeM ObUIO COOOIIEHO B JACKYPHYIO CIykO0y, U
JIBIDKEHUE KOJOHHBI ObUTO 3abmokupoBano [10].

Taxxe, OecnuI0THbIE JeTaTeNIbHbIE anmaparsl MIPUMEHSIOTCA
NPABOOXPAHUTEIBHBIMUA OpraHaMu U B Apyrux ciydasx. Hanpumep, B KpacHosipckom
Kpae C IOMOILIBIO TEMJOBU3MOHHOM KaMmepbl Ha OECHUIOTHOM BepTojeTe OblLIn
oOHapyxeHbl 3a0myauBiivecss rpuOHUKU. [lomoraioT OGecHMIOTHBIE CHUCTEMBI s
BBISIBJICHUSI CITy4aeB XUILEHUS Jieca U 0OHAPYKEHUSI HE3aKOHHBIX BBIPYOOK. COTPpYTHUKHI
[TMBJ] r. MOCKBBI C TOMOIIIBIO0 OECITUIIOTHBIX JIETATENbHBIX allapaToB KOHTPOIUPOBAIU
MOABE3Abl K IUIOMIAJKE, HAa KOTOPOM MpOoXoawsi MexayHapOAHbIH aBHALIMOHHO-
kocmuueckuii caton MAKC. B necax MockoBckoi 06macTi ObLTH 0OOHAPYKEHBI JIBE
CTOSIHKM C YTHAaHHBIM aBTOTpaHcnoproM. B KpacHomapckom kpae — IOJIMIOHBI, TAE
pa300MHUKHN ¢ OOJBIIMX JOPOT 3aHMMAIOTCS pa3dopom 3axBaueHHbIX (yp [10].

Kpome Toro, B nomuuuu PO yxe co3marorcst OTpsbl, CEHUAIU3UPYIOLIECS Ha
UCIIOJIb30BaHUM OECIMIIOTHBIX JieTarenbHbIX anmnaparoB. Hauunas ¢ 2011 . MBJ] PO
CO3/a€T B KPYIHBIX Topogax Poccuu aBualimoHHbIE OTPSAbl, OCHOBY KOTOPBIX TOJIKHBI
COCTaBJISATh OECTIUIIOTHBIE JIETATENbHbIE anmnaparsl. VX 3a1auamu siBisieTcs HabMoneHne
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3a JKUJBIMM KBapTaJlaMH, BBISIBIEHUE NPECTYIJIEHUH U OBICTPOE COOOIIEHHE O HMX
OmKalIuM narpyisiM win otaenenusM nomunud. MBJl PO 3akynaer 6ecnimiioTHbie
JeTareNbHbIE amnmnaparbl Uil WX YKOMIUIEKTOBaHWMS. B ommH otpsa Bxomut 3-5
OecnUIIOTHBIX JieTarenbHbIX anmnaparoB. Ha xoner 2011 roma takux otpsiioB B Poccun
obU10 Aecsath. OHu pabotanu Ha CeBepHoM KaBkaze m Ha onuMmuiickux cTpoikax. B
MockoBCKo#l 00J1acTH JEUCTBYET aBHAOTPSJ OKOJIO Toceika BhikoBO, HA YacTHOM
a’pozpomMe, rae Oaszupyercs OAMH KOMIUIEKC M3 TpeX OECHMIOTHBIX JeTaTelbHBIX
arnmaparos [13].

Takxke KpoMe pacclieloBaHUsI TPECTYIUICHUHN, OECNHUIIOTHBIE JeTaTebHbIC
anmaparsl B JESITEIbHOCTH MPABOOXPAHUTEIBHBIX OPraHOB MOTYT OBITh HCIIOJIb30BaHbI
U B JIPYTUX IEJISIX, HAUMHAS OT KYJIBTYPHBIX, TPAXXIAHCKUX, OXPaHOU OOIIECTBEHHOTO
NopsiJiKa, HAOMIOMEHUEM 32 JOPOKHBIM JBM)KEHHUEM U MPOTHBOICHCTBHEM CO3TAaHHUIO
3aTOpPOB Ha JIOporax, 3aKaH4yuBas Oojiee M0OaNIbHBIMHM, HApuUMep JIUKBUAALUEN
KPYIHBIX KaTtacTpod.

He Tak naBHo CnenctBeHHbI komMuTeT Poccun oOBABWII TEHAEP Ha 3aKyNKy
HOBeEHI1IEro OECUIOTHOIO JIETATEILHOIO anmapara ¢ BUjieokamepamu 1 goroanmnaparaMu
ctoumocTthio moutu 200 Teic. pomnapos. CrenoBarenu cOOMpAIOTCS HCIONIb30BATh
OecnuJIOTHBIE JI€TaTENbHBIE ammaparbl Ajigi OCMOTpa MECT MPOUCHIECTBUS Ha
TPYAHOAOCTYIHBIX yuacTkax [14; 13].

OrpoMHbIN NMOTEHUHAJ NPUMEHEHUs OECHUIOTHHKOB B MPBOOXPAHUTEIHHOU
JEATENIbHOCTH C KaXKIbIM HOBBIM JIETATEJbHBIM ammaparom pacuupseTrca. OgHako
IIMPOKOE NMPUMEHEHHE OECHMIOTHUKOB B KayeCTBE CPEJICTB ONEPATUBHO-PO3BICKHON
NESATENIbHOCTH TpeOyeT HeMalblX MaTepHalIbHbIX BIIOKEHUH U3 OKOKeTa.

DKcnepThl MPOCUYUTATN TaKUe 3aTparhl. Tak, camble 5KOHOMUYHbBIE OECIUIOTHBIC
JeTaTeIbHbIE annaparbl C JJIEKTPUYECKUM JIBUTATeIEM HMEKT CTOMMOCTH, B
3aBUCHUMOCTHU OT KoMmruiekTanuu ot 500 Teic. pyOrneit 10 AByX C MOJIOBUHON MIJIJTHOHOB
pyOneii.

3arpaThl K€ Ha €ro cojep:KaHue W 00CIyXMBaHHE HEOOJbIIME. DTO 3apsliKa
aKKyMYJISITOPOB OT Oarapeu B 220 BOJIBT, 3aMeHa aKKyMYJISITOPOB B CpPEeIHEM pa3 B TOI,
4yTO coctaBisieT okoio 100 Teic. pyOneil.

OcHOBHOI OrOKeT (OpMHUPYETCsl U3 3apIUIaThl COTPYIHUKOB, 0OCITYKHBAIOLIMX
OeCIUIIOTHBIE JIeTarelbHbIe annaparsl. Tak, Mpy MoABICHUN OECIMIIOTHOTO JIETATEIbHOTO
anrmapara B OIHOM 13 aBUaoTps1oB MBI OblTH 1ONOTHUTENEHO HAOPAHBI MATH YETOBEK
C pacyeToM Ha TO, YTO CHEIUAIUCTHI XOIAT B OTIIYCK U MOTYT B3SITh OONbHUYHBIH [13].

BrlmenpuBeieHHOE yKa3bIBa€T HA TO, YTO OECIUIIOTHBIE JIETATEIbHbBIE ANIapaThl
pacmoiaraoT BO3MOXHOCTBIO OBITh MPUMEHUMBIMH TaKXK€ U B MPABOOXPAHUTEITHHON
NEATENBHOCTH, B TOM YHCJIE B KAYECTBE CPEACTB ONEPATUBHO-PO3BICKHON JESATEIBHOCTH.

Opnako TpUMEHEHHE TaKuX OECHHJIOTHBIX  JIETaTENbHBIX  alnaparoB
MIPABOOXPAHUTEIHLHBIMU OpraHaMH HOCAT €IMHUYHBIA U Heo(UIIUaIbHbINA XapakTep. OHO
HE MOXXET OBITh MACCOBBIM HE CKOJIBKO M3-32 CTOMMOCTH O€CIUJIOTHOTO JIETATEIbHOIO
anmapaTra, a B OCHOBHOM M3-3a2 HECOBEPILIEHCTBA 3aKOHOAATENbCTBA B 3TOH cdepe.
CrnencrBueM HEO(UIMAIBHOTO UCIIONB30BaHMsI OECIIMIIOTHUKOB ITPaBOOXPAHUTEIbHBIMHU
OpraHaMy B KayeCTBE CPEIACTB ONEPATUBHO-PO3BICKHON JEATEIBHOCTH SIBISETCS
HapylI€HUE NPUHLUNOB IPOBEICHUS OIEPATUBHO-PO3BICKHON JEATEIBHOCTH U
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YTOJIOBHOTO CYJIONPOM3BOACTBA B II€JIOM, YTO BJIEYET 3a COOOM HEBO3MOXKHOCTH
UCIIOJIb30BaTh MHGOPMAIIUIO, TOIYYCHHYIO C MOMOIIBI0 OSCHUIOTHBIX JIETATEIbHBIX
arraparoB B KaYECTBE 3aKOHHBIX U JOMYCTUMBIX J10Ka3aTeIbCTB 1O neiy. [lomuneickue
OecnIOTHBIC JIeTaTeNIbHbIC anmnaparbl, Ha CETOAHSIIHUN 1eHb, OQUIIUATIBEHO HE MOTYT
JIeTaTh HaJ HACEJIECHHBIMHU ITyHKTaMH, OCKOJIbKY HE MMEIOT Ha 3TO IpaBa.

PackpeiBas mmpe 3TOT Te3UC 1e51eco00pa3Ho 0003HAYUTH CICAYIOIINE MOT0KECHHS
0 TIPABOBOM PETYIUPOBAHUU HCTOIH30BAHUM OCCIMIIOTHBIX JIETATENIbHBIX amlnapaToB B
oOuiecTse.

B mexayHaponHOM IpaBe KOOPAMHUPOBAHUEM CO3/IaHUSI HOPMATHUBHO-TIPABOBOM
JIOKYMEHTAIUH 110 UCTIOIh30BAHHIO OECIMIOTHBIX JIETATeNIbHBIX allapaToB 3aHUMAaeTCs
mexayHaponsas opranuzanus MKAO (ICAO). B 2011 roay opranusaiusi BeIITyCTHIIA
upkyisip Ne 328, mocsieHHbI Tebe OECIIIOTHBIX aBUAIIMOHHBIX cucteM [15].

Poccuiickas ®enepanus, a Ttakxke PecnyOnuka benapych uzper mo mnytu
100anu3aIy 3aKOHOIaTeNIbCTBO B ATOM cepe. OHAKO HA CETOAHSIIHUN ACHb B BUAY
OTHOCHUTEIILHO MOJIONION c(ephl TpaHCcTopTa — OECIUIOTHOTO TPAHCIIOPTa, OTCYTCTBYET
pPETYJINPOBAHHUE €T0 MCIIOJIB30BaHUSA Ha MEXIyHAPOJHOM YpPOBHE, OfHaKo Poccuiickoe
MPABUTEIBCTBO TAKXKE BBICTYIIAET C MHUIIMATUBAMM, HANPABJICHHBIMU Ha Pa3BUTHE
OeCHIIOTHBIX JIeTaTeIbHBIX alapaToB He Tolbko B Poccuiickoit deneparuu, HO U B
MHUpE.

[To neficTByromemMy 3akoHOAaTeNbCTBY Poccuiickoit denepanu OeCnuIOTHBIE
JeTarelbHbIE amnmnapaTbl MaKCUMallbHOM B3JIETHOM Maccoil cBbilie 30 Kuiorpamm
NpPUPABHEHBI B CBOEM IIPAaBOBOM CTaryce€ K APYTUM BO3AYIIHBIM CyJHaM, 4YTO
CYILIECTBEHHO 3aTPyIHSET UX UCIIOIb30BaHUE. B cBsA3M ¢ ueM MHUHHCTEPCTBO TpaHCHOPTA
P® BpICTYNNI0 ¢ MHUIIMATUBOW O BBEIEHUH CIELUATIBLHOTO MOPSAKA PErUCTPALIMH IS
OeCIIIOTHBIX JIETaTENbHBIX allapaToB CO B3JIETHON maccoit 10 115 kr. DTo mo3BOIUT
UCTOJIb30BaTh OECIMIIOTHBIC JIeTaTeTIbHBIE arapaTthl 6e3 cepTudukara JIETHON TOAHOCTH
U OTMEHUT HEOOXOJUMOCTh HaJIMYue TOKYMEHTOB i muiota [16].

CornacHo mocinegHUM H3MEHEHHsM B Bo3aymHom konekce, OeCnUIOTHBIN
JIeTaTeNbHBIN armapar MaKCUMaJIbHOM B3JI€THOM Maccoit 6omnee 30 Kuorpamm siBIsieTCs
JIETaTeNIbHBIM aIlliapaToM U JOJIKEH ObITh 3apeTuCcTpUpoBaH B PocaBuaiuu, a Biajemiel]
noJIy4uTh JuieH3uio mmwiota [17]. OmHako Macca COBPEMEHHBIX O€CHUIIOTHBIX
JIETATENIbHBIX alnapaTroB CO CIEIHUATIBHON TEXHUKON MOXKET 3HAYUTEIHHO MPEBBINIATH
3TU TMOKa3aTellu.

Jlo npunHATHS nocnenHUuX U3MeHeHUu B Bo3ayuiHbiid koneke PP BbICKa3bIBAINCH
pa3IMYHBIC TTPEIOKEHUS TI0 YPETYIUPOBAHUIO PETHCTPAIIMN OCCIMIIOTHBIX JIETATeIbHBIX
anmaparoB. Tak, MunuctepctBom Tpancmopta PO Obuio omybirkoBaHo Ha denepaabHOM
nopraje 0oOCyXJeHUs MNpaBOBOW HH(OOpPMAIIMU MPOEKTOB TOKYMEHTOB O MOPSJIKE
perucTpaiuu 1 ydyera OeClUIOTHBIX JIETaTeIbHBIX anmnaparoB Becom Oosee 250 rpamm
[18].

OTHU JOKYMEHTHl OblIM AomnonHeHneMm Kk PexnepanbHoMy 3akoHy «O BHECEHHH
u3MeHeHuit B Boznyminsiii kogeke PO B uactu ucnons30BaHus OECIMIOTHBIX BO3MYIIIHBIX
cynoBy», KoTophelii ['ocayma nmpunsiia B nekadpe 2015 roma [19].

DTUMH HOPMAaTUBHBIMU aKTaMU MPeyCMaTpUBaIoOCh, 4To dDeniepanibHOE areHTCTBO
BO3yIIHOTO TpaHcnopTra (PocaBuarus) OyaeT BECTH CIENMABHBIA TOCYIapCTBEHHBII
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peecTp OECIUIOTHBIX JIETaTeIbHBIX anmapaToB. YToObI BHECTH ammapar B 3TOT CITUCOK,
ero BIiajeNel] MOoJKeH moaars B PocaBuanuio 3asiBieHHE B MPOU3BOJIBHON (dopMme ¢
JAHHBIMUA O OECHMJIOTHOM JIETATEIbHOM ammnapare U €ro cOOCTBEHHUKE.

Kpowme toro, Braznesnen 6ecuioTHOTO JIETATEIBHOTO amnmapara J0KEeH NOCTaBUTh
ero Ha yueT B @CB, coo0muB Te ke IaHHbIE, YTO U MPH PETUCTPAIIMU B TOCYIaPCTBEHHOM
peecTpe OeCMIIOTHBIX JIETAaTENbHBIX alllaparoB.

Onnako mno cnoBaMm A. CeMeHHUKOBa, IpeAcenareiss KOMHCCHUHM IO
3aKOHOAATENbCTBY, pErIaMEHTy, ImpaBwiaM W mpoueaypam MIJ], BBINOJHUTE Takue
HOPMBI HE TPEJICTABIISACTCS BO3MOXKHBIM CETrOJHS, MOCKOIbKY J1a)K€ MOCJE MPUHSITHS
MOJ[3aKOHHBIX aKTOB Ha CEPTU(PUKAIUIO BCEX OCCHMIOTHBIX JIETATEIbHBIX aIllapaTroB
yiIyT romsl — ceituac PocaBuaiiys exxeMecsyHO PErUCTPUPYET A0 TSTH BO3AYIIHBIX CY/IOB
[20].

B mecte ¢ TeM, monyyuTh JOKYMEHTBI, MPEIyCMOTPEHHBIC YCTaHOBJICHHOMN
NpOLEAYPON PErucTpalvyd BO3AYIIHBIX CYNEH HAa CETOAHSIIHUN JI€Hb HEBO3MOXHO,
MOCKOJIBKY MEXaHM3M MX oopmileHusl Tak U He 3apabotai. [Ipoueaypa perucrpanuu
Ha CErOAHSAIIHHUI JI€Hb HE ONMpEJEIICHA.

Janee nienecoo0pa3Ho oOpaTuTh BHUMAHKE, YTO B UHTEPHETE CYIIECTBYIOT CAMTHI,
cpeau KOTOphIX, Hampumep, https://www.uavreg.ru/, https://regnum.ru/, Tae MOXHO
OecCIpenaTCTBEHHO aBTOPU3UPOBATHCS, UMesi COOCTBEHHBIX aKKAYHT, U 3apPETUCTPUPOBATH
OecnuIOTHBIN neTarenbHblid anmapar [21; 22]. OnHako Takas perucTpanus SBISETCS
JOOPOBOJILHOM U HE BJIEUET 32 COOOM HUKAKHUX MPABOBBIX MOCIEACTBUI, a IPU HAJTMYUN
Ha HUX OIIHUHU «OIUIATHI YCIIyI» TAKXKE UMEET KOMMEPUECKUI XapaKkTep, a B HEKOTOPOM
poJie ¥ MOILIIEHHUYECKUN XapaKTep, MOCKOJIbKY YIIOMUHAHUSA 00 OTCYTCTBUU KaKUX-THOO0
IOPUIMYECKHUX TMOCIECTBUN JUIsl TAaKUX MpaBooOianaTesiell perucTpaius He HeceT.

NmMeeT 3HayeHWE TakKe, YTO TOJIETHI HAJl HACEJICHHBIMH IyHKTamMHu 0e3
CHEIMAIBHBIX pa3pelIeHUi 3alpeNIeHbl, B TOM YHCIe U OECIIIOTHBIMU JIETaTEIbHBIMU
anmnaparaMmH.

[IpoekT 3aKoHa, Pa3peIIAONIETO U PETYIUPYIOIIETO TAKHE MOJIETHI, HAXOAUTCS B
ctaauu pazpadotku. [Ipuuem nenaer 3To MexxayHapoaHas opranuzanus «[pymma 73».
OHnu paccmarpuBaroT Bompoc npuMmeHutTenbHO K EBpomne. Ilo cnoBam FO. Manosa,
nupekropa Harpasienus BITJIA aBuannonHoi kopriopauuu «pkyT», aHupyeTcs, 4To
yKa3aHHBIM TPOEKT OyaeT B3SIT 3a OCHOBY HaJbHEHIIUX HOPM O OECHHMIIOTHBIX
jerarenbHbIX anmnaparoB B PO [13].

Taxkum 00pa3zom, M0 yKa3aHHBIM NMPUYMHAM Ha CETOAHSIIHUN JI€Hb CTaBUTCS O]
COMHEHHE 3aKOHHOCTb MCIIOJIb30BaHNE OECIIMIIOTHBIX JIETATEIbHBIX allllapaToB B3JIETHON
Maccoil cBbiie 30 KT B Kau€CTBE CPEJICTB ONEPATUBHO-PO3BICKHOM NESITEIBHOCTH, a
TaK)X€ O 3aKOHHOCTU M JIOMYCTUMOCTH JOKa3aTEeIbCTB, MOJTYYEHHBIX C UX MMOMOIIBIO, O
4yeM MoJApoOHee m3jaraeTcs jaasee.

B pasButue Tembl uccienoBaHus, LEIECO00Pa3HO PACCMOTPETh TEOPETHUECKHUE
MOJIOKEHUSI O CPEJCTBAX OINEPATUBHO-PO3BICKHON JEATEIBbHOCTH, TPEOOBAHUSX,
NPEIBABISIEMBIX K HUM, a TAKXKE O MEPONPUATHAX U MPUHIUIIAX ONIEPATUBHO-PO3BICKHOMN
JEATEIbHOCTH.

Cornacuo yactu 1 crareu 6 ®enepanpHoro 3akoHa «O0 onepaTuBHO-PO3BICKHOM
JIESATETLHOCTUY, B XOJIE OTIEPATUBHO-PO3BICKHOM JIEATETLHOCTA MOTYT OCYIIECTBIISTHCS
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CIEeNYIOINE MEpPONpPUATHS: ONpPOC; HaBEACHUE CIPaBOK; cOop 00pa3uoB it
CPaBHUTEIBHOTO HMCCJIEIOBAaHUs; IPOBEPOUHAs 3aKYIIKA; MCCIIEIOBAHUE MPEAMETOB U
JIOKYMEHTOB; HAOJIOIEHUE; OTOXJIECTBIECHUE JIMYHOCTH; OOCIIEeIOBaHUE MOMEIICHHI,
3laHUM, COOpPYKEHUH, YYaCTKOB MECTHOCTH M TPAHCIOPTHBIX CPEACTB; KOHTPOJIb
MOYTOBBIX OTIPABIIECHUH, TelerpadHBIX U UHBIX COOOIICHHMIA; a TAaKXKe MPOCTYIINBAHNE
Tene(OHHBIX IMEPETOBOPOB; CHATHE MH(GOPMAIMU C TEXHUYECKUX KaHAJOB CBA3U;
ONIEpaTUBHOE BHEJIPEHUE; KOHTPOJIHUpPYyEMasi MOCTABKA; OMEPATHUBHBIA SKCIEPUMEHT;
NOJTy4YeHUEe KOMITbIOTepHOU HMHpopmarmu [23].

B GonbmmHCTBE ONMEpaTUBHO-PO3BICKHBIX MEPONPUATUHN, TPETYCMOTPEHHBIX Y. 1
cT. 6 denepanpHoro 3akoHa «0OO0 ONEpaTUBHO-PO3BICKHON  JEATEIBLHOCTUY,
1eJ1ec000pa3zHo ObLIO ObI HCIOIB30BAaHUE OECIMIIOTHBIX JIETATENbHBIX anmnaparoB. Kpome
TOTO, MPUMEHEHUE OCCHUIOTHBIX JIETATEIbHBIX allapaTroB B CHUIIY HUX TEXHUYECKHX
BO3MOKHOCTEHN U 0COOBIX TPEOOBaHUI K MCIIOIB30BAHMUIO, TIPU KAXKIOM U3 MEPONPUATUI
OyZeT UMeTh CBOM OCOOCHHOCTH, 3HAUUTEIHHO OTIMYAIONIUECS OT IPUMEHEHUS APYTUX
BU/JICO-, AyTMOTEXHUIECKUX CPECTB. K HUM MOXKHO OTHECTH yIpO3y MPUYHUHEHUS Bpeaa
KU3HHU, 370pOBbsi, UMYIIECTBA IPU HCIOJIb30BAHUU OECHUIOTHBIX JIE€TATEIbHBIX
anmnaparoB, a TakK€ BO3MOYKHOCTb IOTEPU MX YINPABISEMOCTH BCIEIACTBUE MEepexBara
GPS-curnana TpeTbuMu JUIAMH. DTO TOBOPHUT O IE€JIECOOOPA3HOCTH BBHIACICHUS B
JANIbHEHIIIEM UCTIONh30BaHUS OCCIIIIOTHUKOB B OT/ICJIbHBIN BUJT OTIEPATUBHO-PO3BICKHBIX
MEPOIIPUATHH.

Crout 3aMeTUTh, YTO COINIACHO Y. 2 CT. 6 YKa3aHHOT'O 3aKOHA, IPUBE/ICHHBIN B 4. 1
CT. 6 TIepeueHb ONEPATHBHO-PO3BICKHBIX MEPONPHUATHI MOXET ObITh M3MEHEH WU
JIOTIOJIHEH TOJIBKO (hefiepabHbIM 3aKOHOM.

CornacHo yactu 3 ctareu 6 ®enepanpHoro 3akoHa «O0 onepaTuBHO-PO3BICKHOMN
NEeATENIbHOCTH», B XOJA€ TMPOBEICHUS OINEpPaTUBHO-PO3BICKHBIX MEpPONPUSATUH,
YCTAHOBJICHHBIX B 3aKOHE, UCIONB3YIOTCS HHGOPMAIIMOHHBIE CHCTEMBI, BHICO- U
ayMo3anuchb, KHHO- U (DOTOChEMKA, a TAaKKe JPyrHe TEXHUYECKUE U UHBIE CPE/ICTBA,
HE HaHOCSIIME ymepO JKU3HU M 3J0pOBbIO JIIOJEH WU HE MNPUUYUHSIONINE BpeE.
OKpy>Katoieu cpeae [23].

Ha3BaHHbIe TEXHUUECKHE CPENICTBA TEOPUS ONEPATUBHO-PO3BICKHOM 1€ TENILHOCTH
OpraHOB BHYTPEHHUX JI€] OTHOCHUT K CPEACTBAM OIEPAaTUBHO-PO3BICKHON JAESTEIILHOCTH,
BKJIIOYAsl B UX YHUCIIO ONEPATUBHYIO TEXHHUKY [3, c. 38].

OnepaTuBHasl TEXHUKA IPUMEHSETCS B LIEJISIX [IACHOTO U HEITIaCHOTO MOJTy4YEeHHS
uHbOpMAIIUU U 3aKperuieHus: ((PUKCAIMi) ONPEEICHHBIX COOBITHI, MPEIMETOB, YTO
HEOOXOAUMO ISl TOCIIETYIOIIEr0 UCIONB30BaHMsl (DAKTUYECKUX JaHHBIX B JOKA3bIBAHUU
10 YroJIOBHBIM Jenam [25].

K ocHoBHBIM BuJaM oneparuBHOM TexHUKH OPJl oTHOCSTCA: CpencTBa HEMTACHOU
(OTOKMHOCHEMKH; CpEICTBa OINEpPAaTUBHOW aylavo- W BHUJEO3AMKCH; CpPEICTBa
OTEPAaTUBHON HACHTHU(UKALNK; CIICHHUATbHBIE XUMUYECKUE BEIIECTBA; PAAUOCTAHIINN
U YCTPOMCTBA aKyCTHUECKOTO KOHTPOJIS; TOUCKOBBIE MPUOOPHL; TPUOOPHI BU3YaIbHOIO
HabmronieHust; crienuainbHoe cpeactBo «llomurpady» [25].

BecnunoTHble jeTaTenbHbIe anmnapaTbl TEXHUYECKU 00J1a/1al0T MPU3HAKaMU CPEZCTB
HerTacHOM ()OTOCHEMKH M ONEPaTHMBHON BUAEO3aIKMCH, BMECTE C TEM, UMEIOT U CBOU
O0COOEHHOCTH, CpelM KOTOPBIX, KaK OBLIO yKa3aHO BBIIIE, yrpo3a MPUUYMHEHHUS Bpela
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XKU3HH, 30pPOBbsSl, UMYLIECTBA, BO3MOXXHOCTh MOTEPH YIPaBISIEMOCTHU BCIEACTBUE
nepexsara GPS-curnana tpersumu aunamu. OTcroaa 1enecooopazHbiM OyAeT Ha3BaHHBIN
NEpPEUYEHb CPEJCTB ONEPATHUBHO-PO3BICKHOW NIEATENIbHOCTH — ONEPATUBHOM TEXHUKHU
JOTIOTHUTh HOBBIM BHJIOM TEXHHUYECKHX CPEACTB — OECHWJIOTHBIE JIeTaTelbHbIE
anmnaparsl.

Jli1g 5TOro OecnuIOTHBIE JIETaTeIbHbIE alaparhbl JOJKHbI TAKKE COOTBETCTBOBATh
TpeOOBaHUAM, KOTOPBIE MPEIBSABIAIOTCS K NPUMEHEHHIO ONEpPAaTUBHON TEXHUKH, a
UMEHHO COOJIOICHHE 3aKOHHOCTH, OOeclieyeHue KOHCIUPALMH, LeJIeCO00pa3HOCTh,
HACTYIaTEJIbHOCTh MCIOIb30BAHMS.

JleranpHee cleyeT pacCMOTPETh Takoe TpeOOBaHUE K HAa3BaHHOW TEXHHUKE, Kak
3aKOHHOCTb, T.K. JIpyrue — oOecnedeHue KOHCHUpAluu, LeIeco00pa3HOCTb,
HACTYNaTeJIbHOCTh TEOPETUUECKU COOTIOIAIOTCS JTAXKe ITPU HCIIOIb30BAHUM OECITMIIOTHBIX
JIeTaTeNIbHBIX aNIapaToB MPHU HBIHEIIHUX YCIOBUAX MPABOBOIO PETYIUPOBAHUS OTPACIIH,
a 3aKOHHOCTb HE COOJIIOaeTcs.

TpebGoBaHuEe 3aKOHHOCTHM NPUMEHEHHUs ONEpPAaTUBHOW TEXHUKHU MOJPa3yMEBAET
UCIIOJIb30BAHUE ONIEPaTUBHON TEXHUKH, 0a3UpPYIOIIeecs: Ha PAaBOBBIX aKTax, IPUMEHEHNE
CHEeIHUATbHBIX TEXHUYECKUX CPEACTB TOJBKO CYyObEKTaMH OINEpaTUBHO-PO3BICKHON
JESITEIbBHOCTH, U TOJIBKO JJIs pelIeHUs 3a1a4 O0pbObl C MPEeCTyNHOCThIO, IEUCTBUS U
IIPUEMBI 110 UCIIOJIB30BAHUIO TEXHUYECKUX CPEICTB JOJKHBI COOTBETCTBOBAaTh HOpMam
MOpajy, MPUMEHEHUE CPEJICTB OMEPATUBHON TEXHUKU MOJJIEKUT JOKYMEHTAJIbHOMY
odopmiienuto [5, c. 152—-154].

OTHOCUTENBHO HAPYILIEHUS IPUHLIMIIOB OIIEPAaTUBHO-PO3BICKHOMN IEATENBHOCTH IIPU
NPUMEHEHUH OECIUJIOTHUKOB B TaKUX CIydasX, LIEJIECO00pa3HO yKa3aTb CIEAYIOLIne
TEOPETUUECKUE ITOJIOKEHUS.

[TprMeHeHne cpeAcTB ONEepPaTuBHO-PO3BICKHON JIEATEIbHOCTH BO3MOXKHO TOJIBKO
npu COOTIONICHNU KOHCTUTYIIMOHHBIX MPUHIUIIOB, CPEIU KOTOPHIX 3aKOHHOCTh, YBaKEHHE
npaB, cBOOOJ uyeioBeka M rpaxaaHuHa (4.1 cr. 3 @DepepanbHoro 3akoHa «O0
OIEepaTUBHO-PO3BICKHOMN JEATENBHOCTHY), a TAKXKE OOIMX MPUHIUIIOB JOKAa3bIBaHUS B
YTOJIOBHOM IPOLECCE, CPENN KOTOPBIX 3aKOHHOCTh M JIOIYCTMMOCTH JIOKa3aTEIbCTB
(crer. 7, 75 VIIK P®) [23; 24].

[IpyHIMI 3aKOHHOCTH IOJIyYHJI 3aKPEIUIEHUE HE TOJBKO B CT. 3 DenepalibHOro
3akoHa «OO0 OnepaTuBHO-PO3BICKHON JEATENBHOCTUY, HO U B psAle APYTUX CTaTew.

B uactHOCTHM, yKa3aHHas Bellle 4.2 cT. 6 IpeaycMarpuBacT BO3MOKHOCTb
U3MEHEHUS WM JONOJHEHMS NPUBEACHHOTO IIEPEYHSI ONEPATUBHO-PO3BICKHBIX
MEpONPUITUI TOJBKO B 3aKOHOJATEIbHOM TOPSJKE; CT. 8 ONpeAessieT YCIOBHS
IPOBENCHUS ONEPATUBHO-PO3BICKHBIX MEpONPHUITHUH, OTPaHUYMBAIOIIUX
KOHCTUTYLIMOHHBIE MpaBa rpaxnaad [25]. [IpuHuun yBakeHUs U COOMIONEHUS MpaB U
cBOOOJ] YelOBeKa U I'pakJJaHUHA SBISETCS BaKHEHIINM OOIIENPABOBBIM MPUHIIMIIOM,
3akperieHHbIM B CT. 2 Konctutynuu P®. YBaxkenue mnpaB U cB0OOOJ] O3HAYaeT UX
NpPU3HAHUE 3aKOHOJATENIEM B Ka4eCTBE NPUOPUTETHBIX MO OTHOLIEHUIO K APYTHUM
COIIMAJIbHBIM LIEHHOCTSIM [26].

[To cimoBam A. E. YUeuernna u C. C. Manbiruna, coOnroieHHe NpPUHLININA
3aKOHHOCTH CJIEAyeT NOHUMATh KaKk 0€3yCIOBHOE U TOYHOE UCIIOIIHEHHUE JI0JKHOCTHBIMU
JULAMH, OCYILECTBISIOIIMMHA ONEPaTUBHO-PO3BICKHYIO JAESTEIbHOCTh, 3aKOHOB U
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MO/I3aKOHHBIX HOPMATUBHBIX aKTOB, PETIAMEHTHPYIOIUX OOIIECTBEHHBIC OTHOIICHUS B
3TOM AesTeNnbHOCTH [4; c. 24].

DTO TaKkKe yKa3bIBaeT Ha MEIecO00Pa3HOCTh JOMOTHEHHSI OTIEPaTHBHO-PO3BICKHBIX
MEPOTPHUATHA U TEXHUICCKUX CPEJICTB — UCTIOIh30BAHUEM OCCIUIOTHBIX JIETATCIBHBIX
anmnapaTtoB (B Ka4eCTBE OTAEIHLHOTO ONEPATUBHO-PO3BICKHOTO MEPOIPHUSTHS), a TAaKKe
caMUMU OCCIUIIOTHBIMH JICTATEIHFHBIMU amapaTamMu (B Ka4eCTBE HOBOTO TEXHUYIECKOTO
CPEICTBa OMEPATHUBHO-PO3BICKHOMN AESTEILHOCTH).

[IpumeHeHre OCCHUIOTHBIX JICTATCIBHBIX allapartoB B KadeCTBE CPEICTB
OTIEPAaTUBHO-PO3BICKHOMN ACSATEIHLHOCTU 0e3 coOMofeHus TpeOOBaHU K MpoIeaype
PUMEHEHHSI TAKUX CPEJICTB, B CBSI3U C OTCYTCTBUEM 3aKOHOAATENILHOTO YPETYIUPOBAHUS
WX HCIIOJIb30BaHUs B KAY€CTBE TAKOBBIX, HAPYIIACT MPUHITUIIBI OTICPATHBHO-PO3BICKHOMN
JESITEIIbBHOCTU U TPUHIMUIIBI JOKAa3bIBAHUS B YTOJIOBHOM CYIOIPOU3BOACTBE B IIETIOM.
YTo mpHBOIUT K HEJOIMYCTUMOCTH W HE3aKOHHOCTH JOKa3aTeNIbCTB, IMOJTYYEHHBIX C
UCIIOJb30BaHMEM OECIUIIOTHBIX JIETATENBHBIX alapaTroB U HEBO3MOXKHOCTU OTHECTH
X K YroJoBHOMY jeiy. Ha ceromssimHuii A¢Hb, €CTh OCHOBAHHS ISl OCIIAPUBAHUS
3aKOHHOCTH CBEACHUM, MOJYYCHHBIX MPU IOMOINH OECIHMIOTHBIX JIETATEIhHBIX
anmnapaToB B KaueCTBE MCTOUYHUKOB JOKa3aTEIbCTB.

Ha ocHOBaHMHM BBIIIE H3II0KEHHOTO, IIETIECO00PA3HO CIeNaTh BBIBO U BBICKA3aTh
CJICAYIOLINX TPEIJIOKEHHIA IO PEIIEHUIO BOIIPOCOB, MOJJHUMAEMBIX B cTaThe. [ToCKOIbKY
OCCIUIOTHBIC JIETAaTeIbHBIC anmaparbl 00Jaal0T TEXHUYSCKUMH XapaKTePUCTHKAMH,
NMOJIOOHBIMU K CPEJCTBAM ONEPATUBHO-PO3BICKHOM NESITEIbHOCTH, OHU MOTYT OBITh
OPUTOAHBIMU  JUISL  HCIOJIb30BaHUS  MPABOOXPAHUTEIBHBIMU  OpraHaMHu  MpHU
paccieoBaHUU MpecTyIieHuid. B To ke BpeMs oHU 00JIalal0T WHIAUBHUAYaJIbHBIMU
O0COOEHHOCTAMHU, OTIIMYUTENFHBIMH OT YK€ 3aKOHOAATEIbHO 3aKPETUICHHBIX CPECTB, B
CBSI3U C UeM, I1eJIeCO00pa3HbIM OyJeT OTHECTH OECIMIIOTHBIC JIeTaTeIbHBIC ammaparhbl
HE3aBUCUMO OT MX MaKCHMAaJIbHOM B3JIETHOM Macchl K YUCIY CPEACTB OIEpPaTUuBHO-
PO3BICKHOU JIEATEIILHOCTH (ONEepPAaTUBHON TEXHUKH), a MX HCIIOIH30BAHHE K YUCITY
OTIEPATHBHO-PO3BICKHBIX MEPOTPUSTHH.

Jlyist yero BHECTH JOTOJHEHUS K CIUCKY OINEpPaTUBHO-PO3BICKHBIX MEPOINPUSTHI
U TIEPEUHsS] TEXHUYECKHUX CPEJICTB — HCIOJIB30BAHMEM OCCIUIOTHBIX JICTATCIBHBIX
anmaparoB (B KadyeCTBE OINEPATUBHO-PO3BICKHOTO MEPONPUITHS); OECHUIOTHBIE
JIeTaTeNIbHBIC alnapaThl HE3aBUCUMO OT UX MaKCHUMaJIbHOW B3JICTHON MacChl (B Ka4eCTBE
TEXHUYECKOTO CPEICTBA ONEPATUBHO-PO3BICKHOM JiesiTeNbHOCTH) B DeiepaibHOM 3aKoHe
«O0 onepaTuBHO-PO3BICKHON JIEATEIBHOCTHY.

Cnenyrouum Oosiee IIMPOKUM TPEIOKEHUEM B 3TOM cdepe mpeasiaraercs
BBEJICHUE CIIELUATBHOTO YIPOIIEHHOTO MOPSJIKA M0 PErHUCTPAIMU U YUeTy OeCITHIOTHBIX
JICTATCIBHBIX aIlapaToB, MOMJIEKAIIUX TaKOW pPETHCTPANH, TPUMEHSIOIIHECS
MIPABOOXPAHUTEILHBIMA OpPTaHAMHU.

BHeceHne mpemIoKeHHBIX JOMOTHEHUH B 3aKOHOJIATEIBCTBO MOXKET PEIINTH
CIIOPHBIC BOIPOCHI 3aKOHHOCTH MPUMEHECHHsI OCCITMIOTHBIX JICTATEIBHBIX aIllapaToB
MPABOOXPAHUTEIBHBIMUA OpTraHaMU, UCKIIOYUT HApyIIEHWE MPHUHIUIIOB ONEpaTUuBHO-
PO3BICKHOW JIEATEIBHOCTH TIPH HCIOJIB30BAaHUU OCCIUJIOTHUKOB IO IMPUYHUHAM,
HA3BaHHBIM B CTaThe, a MHPOpPMAIIHS, TTOTyUYEHHAs! C IOMOIIbIO TAKOM TEXHHUKH, Oy/eT
OTBEYAaTh MPHUHIIMIAM 3aKOHHOCTH M JIOMYCTUMOCTH JOKa3aTeabCcTB. UTO B IEIOM
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3HAQUUTEJIBHO PACIIMPUT BO3MOXKHOCTH NPABOOXPAHUTEIBHBIX OPraHOB IIPHU
IIPEJOTBPALIEHUN COBEPIICHUS IPOTUBOINPABHBIX NCIHUM M PACCIECNOBAHUU YXKE
COBEPILECHHBIX IPECTYILICHUN.
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ON THE USE OF UNMANNED AIRCRAFT AS A MEANS OF
OPERATIONAL RESEARCH ACTIVITIES

The article deals with problematic issues of the use of unmanned aerial vehicles by law
enforcement agencies in the implementation of operative-search activities. The lack of legal regulation
of the use of unmanned aerial vehicles by law enforcement agencies as a means of operational-
investigative activity prevents their use in preventing and solving crimes. Today this technique may
not officially used by law enforcement agencies in the investigation of crimes or the prevention of
their occurrence, and the information obtained by unmanned aerial vehicles cannot be used as legal
and admissible evidence in the case. The paper proposed possible solutions of the issue.

Keywords: unmanned aerial vehicle, law enforcement, operatively-search activity, means
operatively-search activity, operative technique, principles of operative-investigative activities.
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VIIK 347.424

Cmupnosna E. B.

COOTHOIIEHUE MOHATUI «OBCTOATEJBCTBA HEIPEOJLOJIVMMON
CHIbI» U «®OPC-MAXKOP» B XO3MCTBEHHOM ITPABE

B crarbe pacCMOTpEHBI TaKKe PABOBBIE KATETOPHUH KaK «OOCTOATEIBCTBA HETTPEOMOIMMOM CHITBI»
1 «(hopc-Maxop». ABTOPOM OIPeIEIIEHBI X CXOXKHE U€PThI U PA3IUUMs, Ha OCHOBE YETO MPETOKEHO
peleHre Bompoca 00 MX COOTHOIIEHWH B XO3SHCTBEHHOM IIpaBe.

Kniouesvte crosa: oOCTOATENBCTBA HEMPEOJOIMMON CHITBI, (OPC-Makop, OCBOOOKIECHUE OT
OTBECTCTBECHHOCTH.

B cooTtBercTBHM C HOpMaMH JEMCTBYIOWIETO 3aKOHOJATEIbCTBA, YCJIOBUSMH,
HCKJTIOYAIOIMMHU OTBETCTBEHHOCTh B XO3SMCTBEHHBIX IPABOOTHOIICHUSIX, SIBJISIFOTCS
00CTOSITENTLCTBA HEMPEOAOIUMOM CHITBI Wi (popc-makop. [oHsITHE HETPEOTOIUMOM CHITHI
3aKperieHo B CT. 617 I'pakanckoro koaekca YkpauHsl U CT. 218 Xo3s1iICTBEHHOTO KOJIeKca
VYkpaunsl. B cBorto odepenp, moHATHE «(HOpPC-MaKOp» 3aKOHOJATEIHLHO HE 3aKpEIICHO,
OJTHAKO, HECMOTPS Ha 3TO, JIOCTAaTOYHO YACTO MCIMOJIb3YETCS B HOPMATUBHBIX aKTax M
IOPUIMYECKOM MPAKTUKE KaK OCHOBAaHHWE JUISI OCBOOOXICHUS OT OTBETCTBEHHOCTH.

AHanu3 JEUCTBYIONIIETO 3aKOHOAATENIbCTBA MO3BOJSAET CIETIATh BBIBOA O TOM, YTO
3aKOHOJATENIb HE pa3rpaHUUYMBAET TOHATHSA «(OpPC-MaKop» H «OOCTOSATEIHCTBA
HENPEOAOJUMON CHIIbD», 4YTO, B CBOK OYEpPEb, MNPUBOJUT K HEOJHO3ZHAYHOMY
TOJIKOBAaHUIO HOPM TIpaBa. B JOKTpUHAIBHOUN JIUTEpATYypPE TAKKE Pa3ACIUINCh MHCHUS
OTHOCHUTEJIBHO TOT0, MOXKHO JIU CUUTATh (POPC-MAKOP M OOCTOSTENHCTBA HEMPEOIOIUMOI
CHJIBI TOXKJICCTBCHHBIMHU TOHSITHSMH.

HccnenoBanneM BOMPOCOB O COOTHOIICHHH (OpC-Makopa U OOCTOATENbCTB
HEMPEOAOIMMON CUJIBI MOCBAIIEHO MHOKECTBO IPABOBBIX UCCIEIOBAHUM, B TOM YUCIIE
takux yueHblx kak H.I1. Kopurynoa, M.I. CmupnoBa, P.H. Ky3ueuos u npyrue.

B pamkax maHHOW cTarbu aBTOpP MPECIEAYET LENb OMPEACIUTh COOTHOUIEHUE
MOHATUH «(POPC-MAKOP» U «OOCTOSITEILCTBA HETPEOAOIUMOM CHITBDY B XO3SIHCTBEHHOM
npase.

OcHoBaHueM JjIs1 OCBOOOXKICHUSI OT XO3SMCTBEHHO-IIPABOBON OTBETCTBEHHOCTH
SABJISICTCS HEMPEOoJ0JIMMasi CUJia, 4TO MPEAyCMOTPEHO 4. 2 CT. 218 Xo03sHCTBEHHOTO
Koznekca Ykpaunsel [1]. Ilox Hempeogoinmon CHIOW MOHUMAIOTCS YPE3BbIYAWHBIE U
HETMPEIOTBPAaTUMbIE OOCTOSATENIBCTBA TMPU JAHHBIX YCIOBUSIX OCYIIECCTBICHHS
XO3SIMCTBEHHOU NeATeNbHOCTU. K TakuM, B 4aCTHOCTH, MOXHO OTHECTH HPHUPOIHBIE
KaTaKJIM3Mbl, TEXHOTCHHBIC U TEXHUUECKUE KaTaCTPOPbl, IKOJOTUYECKUE KATaCTPO(HI,
BOOPY)KEHHBIE  KOH(JIMKTBI M  TONBITKM  TOCYJapCTBEHHOTO  TIEPEBOPOTAa,
MPaBUTEIBCTBEHHBIN MOpAaTOpHii, OAHKOBCKUI Kpax W JIPYTUe YCIOBHS.

© Cmupnosa E. B., 2019
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B kommMmepueckoM 000poTe HempeoAoauMas CHUJla 4acTo HasbiBaeTcs ¢opc-
maxkopoMm. [lonstue ¢opc-maxkopa Brepsbie nosisuiioch B Konekce Hamoneona (1804
I.) U MEPEBOJUTCA C (PPaHIy3CKOTO KaK «BbICIIas cuiay. Dopc-MakopoM MPUHSTO
CUMTATh YPE3BBIYANHYIO CHUTYallMIO, HE 3allJTAHUPOBAHHYIO, HE MPEAYCMOTPEHHYIO U
HaXOJSLIYIOCS BHE cCQepbl YEIOBEYECKOTO BIUSHUSA, CIOKHUBIIYIOCS B CHILY
HENPEIBUIACHHBIX OOCTOSATENbCTB.

Jlnst HempeoAoauMoi Cuitbl, Kak U it (opc-Maxxopa, XapaKTepHbl MPU3HAKU
YPE3BBIYAaHHOCTM W  HENPEAOTBPATUMOCTH. YUpe3BBIYAWHOCTh  IOAPA3yMEBAET
OOBEKTUBHYIO  HEIPEACKa3yeMOCTh HACTYNUBUIMX OOCTOSATENBCTB, TO €CThb
00CTOSATENHCTBO BBIXOUT 32 PAMKHU OOBIYHBIX SIBICHHUM M COOBITHIA, IIOSTOMY SIBIISICTCS
HENpPEeICKa3yeMbIM M HEMPOTHO3UpPYEMbIM. Upe3BbIuaiiHble SBJICHUS IMPEAINoaratoTcs
obnagaromMMu  JUIsl  YYACTHHUKOB  OOIIECTBEHHBIX  OTHONICHUW  OJMHAKOBO
HETPEABUACHHBIMU TTPU3HAKAMHU.

OTAMYuTENbHOM YepTOM Ype3BBIYAHHOCTH SBISETCS TO, YTO YKAa3aHHOE
HENPEIBUICHHOE 00CTOSITETBLCTBO JOKHO BO3HUKHYThH MOCIIE BCTYIJIEHUSI CyOBEKTOB
B COOTBETCTBYIOUIME MTPABOOTHOLIEHUS. TO €CTh, €CIM 0OCTOSITENHLCTBO CYIIECTBOBAIO
Ha MOMEHT BO3HHUKHOBEHHS XO35MCTBEHHBIX OTHOILIECHUW, CTOPOHA, 3HABIIAS O TAKOM
00CTOATENBCTBE, MOJKET CUMTATHCSI COIVIACUBILIENCS HA AaHHbBIN puck. Ecnu e ctopoHa
XO3s5IIICTBEHHOTO JIOTOBOPA HE 3Hajka O TAaKOM OOCTOSTENILCTBE HA MOMEHT 3aKJIIOYCHHUS
JIOTOBOPA, €€ CJIEAYET CUUTATh JEMCTBOBABLIEH MO/ BIUSIHUEM 320y /I€HUS, CHOCOOHOTO
MOBJICYb HEICUCTBUTEIBHOCTD 3aKJIFOUEHHOTO €10 XO3sICTBEHHOTO JIoroBopa [2, ¢. 687].

OO6CTOATENBCTBO TMPHU3HAETCS HENPEJOTBPATUMBIM, €CJIM JI000M Yy4YyacTHUK
XO3SMCTBEHHOTO 000pOTa, OCYLIECTBIISIIONINI aHAJIOTUYHYIO C OOSi3aHHOM CTOPOHOM
NeSITeNIbHOCTh, HE MOI' Obl M30€XaTh HACTYIUIEHUS TaKOro OOCTOSTENbCTBA MJIU €ro
MIOCJIEICTBUM.

OOumMM 1111 00CTOATENBCTB HEMPEOAOIUMOM CHITBI U (hOpPC-MaXKopa TakxKe SBISETCS
UX BHELIHUN XapakTep BIUSHUA HA NPUYUHHO-CJIEACTBEHHYIO LIEMb JACSITEIbHOCTH
YYaCTHUKOB KOHKPETHBIX MPABOOTHOLIEHUH, TO €CTh 3T OOCTOSTENbCTBA HAXOIATCS
BHE KOHTPOJS YYaCTHUKOB TpaBooTHomieHui. [3, c. 108] Takum obOpazom, kak st
00CTOSTENBCTB HEMPEOAOIUMOMN CHIIBI, TaK U JUIsl (OPC-MAXKOPHBIX OOCTOSTEIBCTB,
OOIINM SIBIISIETCS TO, YTO OHU SIBJISIFOTCSI UPE3BBIYANHBIMU, HETIPEAOTBPATUMBIMHU U HE
3aBUCSIIIIUMHU OT JACHUCTBUM U BOJM CTOPOH.

[lepBoil OTIIMYUTENBHONH OCOOEHHOCTBIO (POPC-MAKOPHBIX OT OOCTOSITENHCTB
HEIPEOJOJIMMOM CHUJIbI SIBJIIETCSI XapaKTep MX MPOUCXOXKICHHUS.

Ha mpaktuke npu (QopMylIHMpOBaHUM JIOTOBOPHBIX YCJIOBHH O (opc-Maxkope
(0COOEHHO MNpH COCTABJIEHUH BHEIIHEAKOHOMHYECKHUX JOTOBOPOB) HCIIOJIB3YETCs
MopnenbHas (Qopc-maxopHass oroBopka MexayHapOogHOW TOProBOM  MalaThl,
IIOBCEMECTHO MCIOJIb3yEMasi BO BHEIIIHEAKOHOMUYECKUX JOTOBOPAaX BO MHOTHX CTpaHaXx.
MogenbHas OroBopka OTHOCHUT K (DOpC-Ma)KOpHBIM OOCTOSITENb-CTBAM CJIEIYIOLIUE
MPENSITCTBUS:

— BOWHBI (OOBSIBICHHBIE U HEOOBSBICHHBIE), BOOPYKEHHBIE KOHMIUKTHI JTUOO UX
cepbe3Hasi yrpo3a (BKJIt04asi, B YaCTHOCTH, Bpa)KJIeOHbIE HANaJeHUs, OJIOKA bl, BOCHHbIE
aM0apro), BOCHHbIE JIEHCTBUS, BTOPKEHHUS, ACUCTBUS MHOCTPAHHOTO Bpara, IIMpOKas
BOCHHASI MOOMIN3AIIHS;
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— Tpak/laHCKHE BOMHBI, OYHTBI, MSATEKH U PEBOJIOLMHU, BBEACHHE BOEHHOIO WJIU
y3YPIHPOBAHHOTO MPAaBJIEHUS,, BOCCTAHUS, IPAXIAHCKUE BOJHEHHS WM OeCHOpsAKH,
NPECTYITHOE HACHUJIUE, aKThl IPaKJAHCKOIO HEITOBUHOBEHMS,

— aKThl TEppOpU3Ma, AUBEpCUU (caboTaxxa) WM MUPaTCTBA;

— JEWCTBUSL OPraHOB BJACTH, 3aKOHHBIE WJIM HE3aKOHHBIE, COOJIOIEHNE 3aKOHOB
WY MPaBUTENbCTBEHHBIX PUKA30B, YKA30B, PEIIAaMEHTOB WIIM YKa3aHUH, KOMEHTAHTCKUX
OTpaHUYEHUM, SKCIpONpHAlUs, NPUHYIUTEIbHBIM BBIKYN, 3axBaT MNPEAIPHUSATUH,
PEKBU3ULMSA, HAIMOHAIN3ALIUS;

— IPUPOJHBIE SBJICHMUS, STUAEMHH, CTUXUIHbIE O€/ICTBUS TaKHE KaK, B YACTHOCTH,
pa3pyLIUTENbHbIE ITOPMbI, UKIOHBI, Tal(yHbI, yparaHbl, TOPHAJI0, CHEKHbIE OypH,
3eMJICTPSICEHMS], BYJKAHUYECKAsl aKTUBHOCTh, OIOJI3HM, IIPWJIMBHBIE BOJHBI, I[yHAMH,
HABOJHEHUS, BPEIl WM pa3pyllIeHUs, IPUUUHEHHbIE MOJIHHUEH, 3aCyXH;

—B3PbIBbI, IOXKAPbI, Pa3pylICHUE MAIIUH, 000PYAOBaHHUS, IPEANPUATHI U JTHOOBIX
BUJIOB YCTaHOBOK, JJIAILIMECS MepedoU ¢ TPAHCIOPTOM, TEIEKOMMYHUKALUSAMU WIN
ANEKTPOCHAOKEHUEM;

— o0mMe TpyaoBbie OECIOPAIKH, TAKHE, KaK, B YaCTHOCTH, OOMKOTHI, 3a0aCTOBKH
U JIOKayThl, HAMEPEHHOE CHIKEHHUE TeMIIa pabOThl, 3aHATHE NPEANPUSATUN 1 TOMEILEHUH
[4, c.432].

Takum oOpa3oMm, ycMaTpuBaercs, 4To (OpPC-MaKOPHBIMU IPUZHAIOTCS
00CTOSITENBCTBA, UMEIOIME COLUABHYIO WU MOJIUTUYECKYIO OCHOBY, B JIFOOOM CiIydae
9TH SIBIIEHUSI NOJKOHTPOJIbHBI YeJIOBEUECKOl BoiM. B TO BpeMs Kak 0OCTOSITENbCTBA
HEIMpPEOJOJIMMON CHUJIbI, KaK IpPaBWIO, SBISIOTCS TNPUPOJHBIMHU, €CTECTBEHHBIMHU
SBJICHUSIMHU, KOTOPBIE YEJIOBEK HE B CWJIAX IPEJOTBPATHUTb.

Bropoit oTinunTenbHON 0COOEHHOCTBIO SIBJISIETCS HOPUANYECKOE 3aKpETUICHUE
YKa3aHHBIX MPABOBBIX KaTE€TrOPHil.

Henpeononumas cuiia HOCUT HOPMAaTUBHBIA XapakTep, TO €CTh OOCTOSTEIbCTBA
HENPEOI0JIMMOIN CUJIbI SIBJISIFOTCSI OCHOBAHUEM OCBOOOXAECHHSI OT OTBETCTBEHHOCTH B
CUJIy yKa3aHUs B 3aKOHE MX OOILIMX MPU3HAKOB: YPE3BBIYAIHOCTH U HEMPEOAOIUMOCTH.
OO0cTosATENIbCTBA HEMIPEOIOTUMON CUIIBI HE HY)KJAIOTCS B MPONKMCHIBAHUU B JI0TOBOPE,
TaK KaKk OHU OOBEKTUBHO MPU3HAIOTCS TAKOBBIMU B CHJTy 3aKOHA.

®dopc-Maxop, B CBOIO 04Yepeb, OCBOOOKIAET OT OTBETCTBEHHOCTH, KaK IIPABUIIO,
TOJIBKO B CWJIy IIPSIMOIO yKa3zaHus B 0oroBope. To ecTb, CTOPOHBI IIpU BCTYIUIEHUU B
NPABOOTHOILIEHUSI ONPEIEINIAIOT MEepeYeHb KOHKPETHBIX BEPOSATHBIX cuUTyauui (popc-
Ma>KOPHBIX 00CTOSITENILCTB), BOBHUKHOBEHUE KOTOPBIX OY/IET SBIATHCS OCHOBAaHUEM JUIS
OCBOOOXKJIEHHSI OT OTBETCTBEHHOCTH B PaMKax JIaHHBIX MPAaBOOTHOIICHUH.

[TonoOHas no3unus Obula BelpakeHa Boicim Xo3siictBeHHbIM CynoM YKpauHbI
B [Iuceme ot 09.09.2001 . Ne 01-2.2/279 «3ameuanust k Xo3sUCTBEHHOMY KOAEKCY».
Takx, BXCY ormeuaert, 4To KaTeropusi HepeoJ0IMMO CHIIBI BOIUIOIIAET B ceOe JIUIIh
CTUXUHHBIE MPUPOJHBIE SIBICHUS, KOTOPBIE BCJIEACTBUE MX HCKIIOYUTEIBHOCTH,
HEOTBPaTUMOCTH M HEMNpPEACKa3yeMOCTH  MPEJONpPENeNsiioT  OrpaHuYeHue
OTBETCTBEHHOCTH 3a IIPUYMHEHUE BpeJa B CiIydasX, ONpEAeIeHHbIX 3aKoHOM. [Ipnuem
HENpeo10IMMasi Cujla Kak OCHOBaHHE sl OTPAaHUYEHUSI OTBETCTBEHHOCTH MOXET UMETh
MECTO JIMIIb BO BHEJOTOBOPHBIX (JEIMKTHBIX) IMPABOOTHOIICHUSX M B CIIy4asx
HapyIIeHUs JIOTOBOPHBIX 0053aTEIbCTB, €CJIM 3TO MPSAMO MPEIYCMOTPEHO 3aKOHOM
(HampuMmep, B cllydasx, NIpeayCMOTpeHHBIX CT. 418 I'paxaaHckoro konekca YKpauHbl).
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B To xe Bpems kareropusi (oOpc-Ma)kopa OXBaThIBACT JUIIb WCKIIOUUTEIEHBIC
CcOOBITHA OOIIECTBEHHOM 3JKM3HU, KOTOpPhIE CTOPOHBI CaMHM Ha JAMCHO3UTHUBHBIX
OCHOBAHMSIX OMPEACIISIIOT B JJOTOBOpPE KaK MPaBO Ha OCBOOOXKICHHE OT JATbHEHIIETO
BBITTOJTHEHHSI 00513aTENTLCTBA TIO COTTIAIICHHIO, €CITH TAaKUE COOBITHS OYIyT MPOUCXOIUTh
B Iiepuoj feiicTBUs AoroBopa. CTOPOHBI MOTYT IIPELYCMOTPETDH B 1I0IOBOPE OE3BUHHYIO
OTBETCTBEHHOCTH 32 HEBBINIOJHEHHE WM HEHA/JIE)KAIIee BBHIMOIHEHNE 00S3aTeNbCTB,
HO OTrPAaHUYUTH €€ CJIydasMu MPEeTyCMOTPEHHBIX B JIOTOBOpE (HOpC-MaKOPHBIX
obcTosATEeNnbCTB [5].

CrnenyromuM CyIIECTBEHHBIM OTIMYHUEM (POPC-MaKOPHBIX OOCTOSATEIBCTB OT
00CTOSITENILCTB HETIPEOAOIUMOM CHJIBI SIBIISIETCS TIPOIIECC UX JToKa3biBaHus. MHorAa cymy
TpeOyeTcsi IKCHEPTHOE 3aKIIOYeHHEe O0COo00W KOMHCCHH, KOTOpas HU3ydaeT
COOTBETCTBYIOIIYIO JOKYMEHTAIMIO M MPHU3HAET, IMOO HE MPU3HAET Ty WIH HHYIO
cutyanuio (Gopc-maxkopoM. AHaIM3 CyneOHOM MPaKTUKH TOKa3bIBAET, YTO Opems
JOKa3bIBaHMs (hakTa HaU4us (OPC-MaKOPHOTO OOCTOSATENHCTBA U MPSMO 3aBUCUMOCTH
HEOMaronpHUsITHBIX TOCJENCTBHIA, TO €CTh HEBBIIOJHCHWE WJIH HEHAJIEKAIIee
BBITIOJTHEHHE 00S3aTENbCTB KOHTPATEHTOM, JISKUT Ha OTBETUHKE.

®akT BO3HUKHOBEHHUS OOCTOSTEIHCTB HEMPEOJOIUMON CHIIBI B CHEIUATBHBIX
JI0Ka3aTeNbCTBAX HE HYXKAACTCs, OHM YCTAHABIMBAIOTCS COOTBETCTBYIOIIMMHU OpPTaHAMH
rOCyIapCTBEHHOM BJIACTU W CUUTAIOTCS OOIICTPU3HAHHBIMHU.

Takum 00pazoMm, O0OCTOATEIBCTBA HEMPEOAOIUMON CHUJIBI UMEIOT OObEKTHUBHBIM
XapakTep M HE TMPUBSI3aHbl K KOHKPETHBHIM MPAaBOOTHOIIEHUSM, a HMEIOT
oOmienpu3HaHHbIi Xapakrep. Popc-Maxxop, B CBOIO OUEPE/lb, TOHKEH MOAKPEIUISITHCS
COOTBETCTBYIOIINMH JJOKA3aTEIIbCTBAMH, MOATBEPKIAIONINMH WX CYIIECTBOBAHUE.

VY4uuTbIBasi BHIIEHU3II0KEHHOE, MOKHO CJIEIaTh BBIBOJ O TOM, YTO MOHATHUS «opc-
Ma)KOp» U «O0OCTOSTETHCTBA HETIPEOIOTIMMON CHITBDY HENb3S1 CANTATh TOXKICCTBEHHBIMH,
OHM, HECMOTpPSI Ha BHELIHIOIO CXOXKECTh, UMEIOT PSJI CYLIECTBEHHBIX OTIMYMU. Bo-
NEPBBIX, PA3JTUYHBl OCHOBAHHS MPOUCXOXKICHUS YKa3aHHBIX OOCTOSITEIBCTB.
OO6cTosTENbCTBA HEMPEOIOIMMON CHIIBI SIBIISIIOTCS TPUPOIHBIMU, €CTECTBEHHBIMU
SBIICHUSIMU, KOTOpbIE YEJOBEK HE B CHJIAX MPEIOTBPATHTh, a (opc-MaKOpHbIE
00CTOATENHCTBA UMEIOT COIMANBHBIN MM MOJUTHYCCKUX XapaKTep, W TOABIACTHBI
yesoBeueckoil Bosie. Bo-BTOpBIX, 0OCTOSATENBCTBA HENPEOJOIUMON CUJIBI SIBIISIOTCS
OCHOBAHHUEM ISl 0CBOOOKIEHUS OT OTBETCTBEHHOCTH B CHJTY PSIMOTO YKa3aHUs 3aKOHa,
B CHJIy UX OCHOBHBIX MPHUHIIMIIOB: YPE3BBIYAHOCTU M HEMPEOAOTMMOCTH. B To Bpems
KakK (opc-MaxkopHbIE 00CTOATENBCTBA MOTYT OBITh OCHOBAaHUEM JJISi OCBOOOXKIEHUS OT
OTBETCTBEHHOCTH TOJIBKO NPHU MPSMOM yKa3aHWUW 00 ATOM B JOTOBOPE WJIM HMHOM
npaBoOBOM akTe. B-TpeTtbux, mis (popc-MaxopHBIX OOCTOSTENBCTB, B OTIMYHUE OT
OOCTOSITENTLCTB HEMPEOIOTUMON CHITBI, HEOOXOAMMA TIIATEIbHAS JOKa3aTelbHas 0asa.
OO6cTosTeNnsCTBA HEMPEOAOTMMON CHUJIbl UMEIOT OOIIETIPU3HAHHBIN XapakTep.

3aKoHO/ATEh OCTABISICT MEPEUYCHb (OPC-MAKOPHBIX OOCTOATENBCTB JJIsl JTH000H
KOHKPETHON TMPaBOBOW CHUTyaIlMd OTKPBITHIM, ONMHPASCh HA OICHOYHBIE KPUTEPUHU
YpEe3BBIUAHHOCTH M HEMPeonoNuMOCcTU. Takum oOpa3om, MOHSATHE «POopc-Makop» U
«00CTOSATENLCTBA HEMPEOOIMMOM CHUIIBD) COOTHOCSATCS Kak 001Iee K 9aCTHOMY. 10 ecTh
(dopc-MaxOpHBIMU OOCTOSITEIILCTBAMH CIIEAYET CUUTATh OOCTOSTENBCTBA HETTPEOI0TUMON
CHIIBI, @ TaKKe JPyTHue OOCTOSTEIhCTBA, HE3ABUCSINNE OT BOJIM CTOPOH, KOTOPBIE OHU
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pelnid CYUTATh OCHOBAaHUEM IS OCBOOOXIEHHS OT OTBETCTBEHHOCTH 3a
HEBBITMIOJTHEHUE O0SI3aTENBCTB 0 JOTOBODY.

Cunraem 1enecoo0pa3HbIM 3aKpENUTh Ha 3aKOHOJATEIbHOM YPOBHE MOHSATHE (opc-
Maxopa ¥ YHU(DUIIMPOBATH UCTIONH30BAHUE B HOPMATUBHBIX MPABOBBIX AKTaX KaTErOPHil
«OOCTOSITENILCTBA HEMPEOAOTUMON CUIIBDY U «POPC-MAKOPY.
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YAK 347.2/.3

Crenanopa 10. C.

K BOIIPOCY O COAEPXAHHUMU ITPABA COBCTBEHHOCTH

B crarbe INOAJHHUMAaCTCA HpO6J'I€M8. COACPIKAHUA IIpaBa COGCTBGHHOCTI/I, B 4YaCTHOCTHU CTaBHUTCsA
BOIpPOC O LICJ'IGCOO6pa3HOCTI/I 1 000CHOBaHHOCTHU OIIpCACIICHUA Z[C(I)I/IHI/II_II/II/I Cy@beKTHBHOI‘O ImpaBa
COOCTBEHHOCTH MNOCPEACTBOM IMEPCUNCICHUA TPEX OTACIIbHBIX HpaBOMO‘inI. ABTOpOM IPpOBOAUTCH
aHaJIn3 COOTBCTCTBYIOLIUX HOJ'IO)KeHHfI, KaK pUMCKOTO IIpaBa, TaK U COBPEMCHHOI'O OTCUCCTBCHHOI'O
TpaXXaaHCKOIro IIpaBa. I[e.]'[aeTCSI BBIBO/, 00 OTCYTCTBHUU HpaKTH‘ICCKOﬁ OCHHOCTHU «KJIACCUYECKOH
TpUuagb».

Knioueswvie cnosa: nmpaBo CO6CTB€HHOCTI/I, IpaBOMOYUSA C06CTB€HHI/IKa, BJIaJACHHUEC, ITOJIBb30BAHUEC
" pacCliopsAKEHUC.

JIMCKyccuM OTHOCUTEINIBHO COJIEpKAaHUS MpaBa YaCTHOM COOCTBEHHOCTH, B KOTOPBIX
IPUHUMAIM y4YacTHE IEPBOKJIACCHBIE FOPUCTHI  JTOPEBOJMIOLMOHHON Poccumn
(I ®@. llepwieneBuy, U. A. IlopoBckuii); coBerckue yueHble (A. B. Benenukros,
0. C. Modde) u oreuecTBeHHbIe yueHble-coBpeMeHHUKH (A. B. JI3epa, 5. M. IlleBuenko,
O. B. Po3ron u ap.) ykas3slBalOT ¢ OJHOW CTOPOHBI HA BaXXHOCTh BOIIPOCA, C APYTrou —
Ha TPYAHOCTb €0 PELICHMs], B CUIIy Y€ro, JaHHBII CIOpP, KAK B OTEYECTBEHHOW, TaK U
B 3apyOeKHOW UIMBWIMCTHKE IO IpPaBy MOKHO OTHECTHM K KaTeropuud ewigen
Controversen.

IIpexne Bcero, ciaenyer OTMETUTh, YTO B LIMBUJIMCTUKE TEPMHUH «IIPABO YACTHOMN
COOCTBEHHOCTH» yHOTpeOIIsieTcsl B 0ObEKTUBHOM U CYOBEKTHBHOM cMbIcie. B mepBom
cilydae, peub UAET O KOMIUIEKCHOM, MHOTOOTPAC/IEBOM MHCTUTYTE, 3HAUUTEIbHAS YACTh
HOpPM KOTOPOT'O MMEET IpakJIaHCKO-IIPABOBYIO MPUPOAY U 3aKPEIUISET, PEryaupyeT U
3allUIIAET TMPUHAAIECKHOCTh MaTepuaibHBIX OJar cyObeKTaM 4YacTHOIO IpaBa.
PaccmarpuBast mpaBo 4acTHOH COOCTBEHHOCTH B CYOBEKTHMBHOM CMBICJE, CIEIYET
Onuparbcs Ha COOTBETCTBYIOIIICE 00LIETEeOPETUUECKOE oIpeJesIeHue,
KOHKPETU3UPOBAHHOE C y4eToM crnenupuku JaHHOW kareropuu. IIpaBo wacTHOM
COOCTBEHHOCTH, KaK U JII000€ JIpyroe CyObeKTUBHOE MPABO, SBISETCS BO3MOKHOCTBIO,
MEpPOH OMPEEIIEHHOTO MOBEIECHM S, Pa3PEIIEHHOTIO 3aKOHOM YIIPAaBOMOYEHHOMY JIUILY —
COOCTBEHHHMKY B OTHOIIIEHUH MPUHAJIEKAILETO EMY UMYILECTBA, COJIEPKaHUE KOTOPOTO
TPAJUIIMOHHO B OTEUECTBEHHOMN IOPUAMYECKON HayKe PACKPBIBAETCS C TOMOILBIO TPHUAIbI
OCHOBHBIX IIPaBOMOYMHI — NIPaBO BJIaJACHUSA, IOJB30BAaHUS M pacnopspkeHus. Tak,
O. B. [I3epa, mnpuBoas omnpeeiacHue AaHHOM KaTeropuv, OTMEYaeT, 4YTO 3TO
«TPEeyCMOTPEHHOE U TapaHTHUPOBAHHOE 3aKOHOM IPAaBO COOCTBEHHUKA-TPa)kJaHHHA
OCYILIECTBIIATH BIIa/ICHUE, IT0JIb30BAaHUE U PACIIOPSIKEHNUE U IPYTHE BAXKHBIE IPAaBOMOYUS
B OTHOILIEHUHU MPUHAJIEKAIIETO EMy UMYIIECTBA M0 CBOEMY YCMOTPEHHIO U C JIF0OOH
LEJbI0, €CIIM MHOE HE MPEAYCMOTPEHO 3aKOHOMY [ 1, c. 8—9]. bimn3ka k ykazaHHOU TOUKe
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3penust u no3utmst H. C. Ky3He1oBoii, koTopasi cuuTaeT mpaBoM YaCTHOM COOCTBEHHOCTH
3aKpEIUIEHHYIO B COOTBETCTBYIOIMX HOPMax IpaBa BO3MOKHOCTb COOCTBEHHUKA BJIAJIETh,
MOJIB30BaThCS M PACHOPSIKATHCS MPUHAUIEKAIUM €My HMYLIECTBOM IO CBOEMY
YCMOTPEHHIO B MpPEAeNax, MPeIyCMOTPEHHBIX 3aKOHOM [2, ¢. 241], a Take MHOTUX
JPYTUX W3BECTHBIX YUEHBIX ITPOLUIOTO U COBPEMEHHOM IMBUIUCTHUKH. [10 3TOMY noBozgy
BO3HHMKAET YMECTHBIM BONPOC — MCUEPIBIBACTCA JIM MPABOMOYUSAMU TpUAIbl 00bEM
rapaHTHUPOBAHHBIX COOCTBEHHUKY 3aKOHOM MMYIIECTBEHHBIX BO3MOXKHOCTEN 1 HACKOJIBKO
1esnecoo0pa3Ho, Onpeesiss JaHHY0 KaTeropuio, CChlIaThCs Ha BIIAJIEHUE, MTOJIb30BaHUE
Y pacnopshKeHHe, IOCKOJIBKY B CBOE BpeMs ellle akafaeMuk A.B. BenenukTos noaseprain
KPHUTHKE OIpe/esieHNe ¢ MPUMEHEHUEM YKa3aHHOM TpHaJlbl, CYUTAsl, YTO OHA (TpHaja)
«HE BBIpa)XXaeT HU CYIIHOCTH, HU oObeMa mpaBa coOcTBeHHOCTW» [3, c. 13-22].
Y0enuTenpHOCTh  apryMEHTalUd CTOPOHHUKOB  YKa3aHHOW  TOYKM  3PEHHUS
CBUJIETENILCTBYET B MOJIb3Y €€ CIPABETUBOCTH, MIOCKOJIBKY OUYEBUIHO, YTO BECh KOMILIEKC
IPaBOMOYUN COOCTBEHHUKA OTIEIbHO, WJIM BMECTE, MOXET IMpUHAAJIekKaTb U
COOCTBEHHUKY — B YACTHOCTHU MPABOM BIIQJICHUSI Uy>KOI BEIIbIO Ha/IeNIEH ACTIO3UTAPUI;
npaBaMH BJIQJICHUS U TOJb30BaHUS — HAHUMATENb; BIAJCHUS U PACIOPSKEHUS —
KOMHUCCHOHEpP, BO3MOYKHOCTH KOTOPBIX YPETyJIHMpOBaHbI HOpMaMH 00513aTeIbCTBEHHOTO
[PaBa; a BBEICHUE OIPAaHUYEHHBIX BEUIHBIX MPaB CO3JaeT aHAJIOTMYHYIO CUTYallUIO Ha
OCHOBaHMM HOpPM BeIIHOro mnpasa. [loaTomy B 11000M cityyae, axke e€CiH BIIAACIbILy
OCTAaBJIEH TOJIBKO MPABOBOM TUTYJI, HOMUHAJIbHOE MpaBo — nudum ius Kak ONpeaesisian
ero pumisiae (Gai.l.2.4.4), ero 1opuanyeckre BO3MOKHOCTH COKPAILIEHBI IO MUHUMYMa,
a MpaBOMOYMSI TPUOJIMKEHBI K HYJIIEBOMY 00beMY, IpaBOBasi IPUPO/A CaMOro TUTYIA IO
UCTOPUYECKON TPaUIIMKM OCTAETCS MPOYHOUN U I0pUANYEcKH OeccriopHoil. B prumckom
npase, kak otrmedaeT B. A. CaBenbeB, «KBUPUTCKMH Biajaenel, umes nudum ius,
COXpaHsUI CBOM CTATycC, Ja)xe KOrja JIMIIaJca pealbHbIX mpaBomounii» [4, c. 104], Beap
32 HMM OCTaBaJlaChb BO3MOXHOCTh «OOIIETr0 TOCHOJCTBa» HaJ HMMYLIECTBOM,
NPAKTHYECKOE 3HAYEHUE KOTOPOTO 3aKJII0YAIOCh B CIIOCOOHOCTH 00beMa MPaBOMOYUI
K CaMOBOCCTaHOBIICHHIO 1pSO iure, TO €CTh 0€3 COBEPIIEHUS KaKUX-TH00 (PaKTUYECKHUX
WIN IOPUJUYECKUX JEUCTBUM, TOJIBKO IIPU YCIOBUM ITPEKPAILEHUS «KOHKYPEHIIUN IPYTUX
BEIIHBIX MpaB (WK MO CHATUY 3aKOHOAATEIBHBIX OrpaHuyeHui)» [5, c¢. 341]. Hanpuwmep,
eciau CyObeKT y3y(ppyKTa OTKa3bIBajcsi OT JaJbHEHMIIEro ero MCHOJIb30BaHUs, TO
00peMEHEHHOE UM MMYIIECTBO HE MOJydallo cTaryca OeCcXO3sUCTBEHHOTO U
opyauueckas M (akTUyecKass BO3MOXKHOCTU pealiu3allii  COOTBETCTBYIOIIMX
IPaBOMOYUN BO3BpAILlAJIUCh K COOCTBEHHUKY, JHINAs MpUHAJJIEKALIEe eMy IpPaBo
OTpaHUYEHUN M BOCIPOM3BOJS IOCIEAHEE B MEPBOHAYAIBHOM a0COIOTHOM OOBEME.
CnocobHOCTh mpaBa K CaMOBOCCTAHOBJIGHHIO B BHJIE IIpaBa KOHCOJHAALNH,
npusHaBanach U puMckumu topuctamu (Gail.2.4.4; Paul.D.13.7.18.1), coBpemeHHOI
K€ LMBUIMCTUYECKOM M POMAHUCTUYECKON JUTEpaType I €€ XapaKTepUCTHKHU
UCIOJIB3Y€ETCS TEPMHUH — MPHUHIIMII 3MACTUYHOCTU cOOCTBEHHOCTH [3, c. 15; 5, c. 341].
Takum oOpa3om, ompeneneHue npaBa COOCTBEHHOCTH IMOCPEACTBOM YKa3aHMsS Ha
BapHaTUBHOCTh IMPAaBOMOYMI COOCTBEHHMKA O3HAuaeT OTPULAHUE CYIIECTBOBAHUS
YKa3aHHOT'O MPHUHIIMIIA, YTO BUIUTCS OMIMOOYHBIM, BEJlb CBOMCTBO IpaBa MPHUOOPETATh
U3BATHIE AJIEMEHTHl CBUJIETEIBCTBYET O HEBO3MOXHOCTH IOCTPOCHMS JAe(UHULIUN
CyOBEKTHUBHOTO ITpaBa COOCTBEHHOCTH KaKk HAOOpa OTJEIbHBIX IPABOMOYMIA — BIIa/ICHUS,
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NOJIb30BaHUs, pacnopsbkeHus. [IOHATHO, YTO MCHOJB30BAaHUE YKA3aHHOIO MOJAXOJa B
MOJTHOM MEpEe HE PAaCKPBIBAET PEAILHOIO COJEPKAHUS UCCIENYEMON KaTeTOPUH, & IOTOMY
IpU €€ XapaKTepUCTHUKE MpejJiaraeéM Hapsay ¢ TpUaJod NMPUMEHSTh yKa3aHHE Ha
BO3MOXKHOCTh COBEPILICHHUSI BJIAJICNIBIIEM B paMKaxX 3aKOHAa W JAPYrUX JACHCTBUU B
OTHOUIEHUU MPUHAIJICKAIIETO eMy UMYIIECTBA.

BoimenpuBeneHnbie  (akThl CBOASAT TakUM oOpa3oM Ha «HET» B H30BITKE
pacnpoCTpaHEHHbIE B HCTOPUKO-IOPUINYECKOMN JTUTEPATYPE MOMBITKUA YUEHBIX JOKa3aTh
HUCTOPUYECKYIO B3BEIICHHOCTh TPHAAbl U €€ BO3HHKHOBEHHE B PUMCKOM IIpaBe.
JlelicTBUTENIbHO, B TIEPBOUCTOYHHUKAX B KOHTEKCTE TOJKOBAaHMS OTHEIbHBIX
COOCTBEHHUYECKUX Ka3yCOB, HE TPYIHO HAWTH yKa3aHHUS Ha OTACNIbHbIC MPaBOMOYHS:
uti, frui, habere, possedere unu ius utendi, fruendi et abutendi, mocTpoeHHbIe 1O
MPUHIIAITY UCYEPIBIBAIOIIETO MIEPEYHS, OJHAKO OHU yMOTPEOICHBI B Pa3JIMYHbIX, YACTO
B3aMMOMCKITIOYAIONINX 3HAaUCHUsIX. Tak, TepMHHAM «mancipium, possessio usufructus,
usufructus, dominium oTBedanu MpaBOMOYMS BIAJCHUS; BIAJICHUS, CBSI3aHHOTO C
MCII0JIb30BaHUEM; COOCTBEHHOCTH, HETIOJIHONW cOOCTBEHHOCTH» [6, c. 25]. Kpome Toro,
kak otrmeuaetr Jl. B. loxnes, dopmyna «ius utendi et abutendi re sua» («mpaBo
MOJIB30BAThCS M 3JIOYMOTPEONSATh CBOEH BEIIbIO»), CIYXKUBINAS C JIETKOW PYKHU
CPEIHEBEKOBBIX IOPHUCTOB OINpPEACIICHHEM IpaBa YAaCTHOW COOCTBEHHOCTH Oblia
BbIBEJIeHA IMyTeM HCKaxkeHus cioB Ynbnuana (D. 5.3.25.11) o moOpocoBecTHBIX
BJIa/ICNIbIIaX, OTBEYAIONINX MO HCKYy 00 ucTpeOoBaHMU HaciencTsa [5, c. 341].

HNHTepecHO, 4TO MONBITKK Kiaccuueckoro topucra FOnus Ilayna pa3noxuth
collepKaHUE TpaBa COOCTBEHHOCTHM Ha COCTAaBIAIOIINE, OCMApUBAIOCh €ro
COBpeMEHHUKOM JloMuiineM YIbIHUaHOM, OTPUIIAIOIIETO JIFOObIE MOMBITKH BHIYICHEHUS
OTJICJIHBIX 3JIEMEHTOB MpaBa COOCTBEHHOCTH U OTMeYall €IMHCTBO TOCIOACTBA JIUIA
HaJ Bemplo [7, c. 179]. Bmecre ¢ TeM CTOPOHHHKHM €CTh Y KaXJAOW MX YKAa3aHHBIX
no3ulii: Beaen 3a [1aBiom BBIIENATH 3JEMEHTHI-IIPABOMOYHS MpaBa COOCTBEHHOCTH
peanpUHUMAIIH NONBITKY, HaripuMep, B. B. E¢pumos, JI. b. JlopH, 13 coBpeMeHHUKOB —
A. A. Iluponpuropa, A.W. KocapeB u 1p.; Ha HELEIECOOOPa3HOCTH pa3aelCHUS
HactauBaiu [. @. [lyxra, /1. B. JloxxaeB u np. B uwactHoctu, A. A. Ilunonpuropa
OTMeEYaJl, 4TO B COCTaB MpaBa COOCTBEHHOCTH BXOAAT 1us possidendi — mpaBo BiasieHus,
ius utendi et fruendi — monp30BaHME BEUIBIO C MOJYYEHHEM IUIOJOB OT HeEe, ius
disponendi — pacnopsikenue u ius vindicandi — nmpaBo McTpeOOBaHUS MMYLIECTBA U3
qy»oro HezakoHHOro BiazeHus [§8, c. 130]. B. B. EbumoB, npuBoas coOcTBEHHYIO
KJIaCCU(UKAIUIO, CUEIT HY>KHBIM Pa3/IeUTh MpaBa Ha MPUCYIIUE TOIHKO COOCTBEHHUKY
U CIIOCOOHBIE MepeaaBaThCs APyromy JIMIly, OTHECS K mepBoi kareropuu ius disponendi
de substantia — mpaBo pacnopspKeHus, CBSI3aHHOE C BO3MOXKHOCTBIO U3MEHEHUS! CYIITHOCTU
Bewy; 1us alienandi — mpaBo oTuyxJaeHus (B ¢opMme mnepeaayd BellM, OTKaza M
JOTIYIICHHSI 4y>KOTo BiMsHUSA); ius vindicandi — mpaBo 3amuThl COOCTBEHHOCTH; ius
prohibendi — nmpaBo BO3pakeHHs NOCTOPOHHErO MOJb30BAHMS; a BTOPYIO TPYIILY
coctaBuB u3: ius possidendi — mpaBa BiaaeHus; ius utendi salva rei substantia —
MOJIb30BAHUE C COXPAaHEHUEM LENOCTHOCTU cyOcTanuuu; ius fruendi — mpaBo Ha
MOJIyYEHHE TUIOJO0B U UMYIIECTBEHHBIX npupamenuit [9, c. 300]. E. O. XapuToHOBBIM
u U. O. XaputoHoBoit HA000POT OTMEUEHA BO3MOKHOCTD JJOBOJIBHO MPUOIU3UTEITHHOTO
ompezesieHus MpaBa COOCTBEHHOCTH B J[peBHeM PuMe kak MakCHMaJIbHO TOJIHOTO
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TOCTOACTBA JIMIA HaJ BEIbI0, JOMOJIHEHHOTO MPABOM OMPEICICHUS IOPUANUECCKON U
duznyeckoii cynposl nocienueit [10, c. 80].

JlomuHupyoliee 3Ha4eHUE sl JOKTPUHAIBLHON XapaKTePUCTHKU COACPKaHUS
nmpaBa COOCTBEHHOCTH MOCTENEHHO MpuolOpenia BCe K€ TEeHACHIUS 00O0OIIEHHOTO
MOJIX0/1a, KpaTko BbIpakeHOro 'aem kak «plena in re potestas» — MoyiHasi BIACTh HaJ
Bempto (Gai.l.2.30). Bmecrte ¢ TeM, OTCyTCTBHME B IEPBOMCTOYHHMKAX YETKOIO
OTIpeNIeTICHUs. U TOHATHOTO Pa3bsICHEHMs] CYIIHOCTH IpaBa COOCTBEHHOCTH, CTaJlO
Ha4yajoM €ro «paclIeTUICHUs» TMOCPEACTBOM TEPEUUCICHUS OTIEIbHBIX IpaB
(mpaBOMOYMT) TUYHOCTH 110 OTHOILIEHHIO K BelId. [[03TOMY BO3MOXKHO € YBEpPEHHOCTHIO
CKa3aTb, YTO PUMCKOE YaCTHOE MpPaBO HE MNEPENajo CPEIHEBEKOBbIO HU MOHSATHUS
COOCTBEHHOCTH KaK COBOKYIMHOCTHU OT/ACJIBHBIX MPABOMOYWM, HU TeM Ooyiee HUACH
TpUaJbl — TBOPEHUE €BPONEHUCKONW CPEIHEBEKOBOM HOPUCIIPYACHLINH.

AHanu3 MCTOPUYECKUX YCJIOBUNA HMMILJIEMEHTAIMM KOHUEMNIMKA TpHUaAbl B
3aKoHOAATeNbCTBO Poccuiickoi mmnepun HaToskHyl A. A. PyGaHoBa K BBIBOZLY O TIOYTH
caydaitHoctn ee BHeApeHus cT. 420 T. X. 4. 1 CBoga 3akoHOB 1832 1., CBSI3aHHOU C
nonbiTkol M. CriepaHCKOro TpUCIOCOOUTH NHOepalibHYI0 Monelb ['pakaaHckoro
konekca ®panuun 1804r. k ycnoBusm tormamuei Poccuu [11, c. 105]. I[lo mHeHuro
E. O. CyxanoBa, Tpuaaa Kak cofep>KaHUE€ MpaBa COOCTBEHHOCTHU CBOMCTBEHHA TOJBKO
OTeYeCTBEeHHOMY mpaBomnopsaky [12, c.21]. Je#crBurenpbHo, coracHo § 903
['epmaHckoro rpaxxaaHckoro ynoxxkeHust 1896 r. «CoOCTBEHHUK BELIN MOXKET, €CIIU MY
HE MPENSTCTBYIOT 3aKOH WJIM IpaBa TPEThUX JIUIl, PACHOPSAKATHCS €10 MO CBOEMY
YCMOTPEHHIO M YCTPaHATh JH000E MOCTOPOHHEE BMemIaTeabcTBO» [13, c. 206]; ctT. 947
['paxxmanckoro komekca kanajackod mpoBuHimu Kedek 1991 1. «coOCTBEHHOCTH €CTh
PaBO CBOOOIHOTO U Oe3pa3AebHOrO MOIb30BAHUS U PACTIOPSHKEHHS] UMYIIIECTBOMY [ 14,
c. 161]. MccnenoBarensimu sk€ aHINIO-aMEPUKAHCKOTO IIpaBa B CBOIO OYEPEIb HACUUTAHO
B HEM OT 6 110 12 pa3nuuHBIX IPABOMOYMI — B YACTHOCTH, aHIVIMICKUM HOpUCTOM B.
XapHOM BaXHEUIIMMHU CpPEAM HHUX OIPEAENICHO MpaBO BIAICHUS, IMOJb30BaHMUS,
MPOU3BOJICTBA, PACIOPSDKEHHE TPU KU3HM W HA Clydyail CMepTH, MpaBO Ha
pPacTOUMTENHCTBO M HAa BO3PAKEHUS BMEIIATENILCTBA JIIOOBIX JIMII B UMYIIIECTBEHHYIO
chepy cobctBenHuka [ 15, c. 218], a A. OHope HaitneHs! 11 31eMeHTOB: MpaBo BIIaICHUS,
MOJIb30BaHUSA, YHOPAaBICHUS, OTUYYKICHUS, PACTOUYMUTENIbCTBA, IMPaBO MPOXOAa,
0e30MmacHOCTH, Mepeaadn, MpaBo 3alpeTa HMCIOJIb30BAHUS BEIIU B YIIEPO IPYTHM,
BO3MOXKHOCTh U3BATHS €€ 32 JIOJITH U OCTAaTOYHYI0 MTPABOMOYHOCTh, HEOOXOAUMYIO JIJIs
obOecrieueHrsi BOCCTAHOBJIEHUs HapymieHHoro mpasa [1, c. 101-147]. Hcxons wu3
BBIIIECKAa3aHHOTO, €CTh BCE OCHOBAHUS YTBEPXKJAaTh O HEUEIeCO00pa3HOCTH U
HEOOOCHOBAHHOCTHU OIpeeneHus NeGuHUIMU CyObeKTUBHOTO TpaBa COOCTBEHHOCTH
MOCPEICTBOM TEPEUUCIICHUSI TPEX OTAEIbHBIX MPAaBOMOYMI, HU MO PUMCKOMY, HH IO
COBPEMEHHOMY OTEUECTBEHHOMY T'pakJIaHCKOMY TpaBy. TakuM o0pa3om, UCIIOIb30BaHUE
TpUaabl Ui KOHKPETH3alMU COJEpPXKAHUS MPEAOCTABJICHHBIX COOCTBEHHHUKY
BO3MOKHOCTEH HE BBIMOJHIECT IMOCTaBICHHOM 3aJaud, YTO CBHUICTEIBCTBYET 00
OTCYTCTBUU MTPAKTUYECKOU LIEHHOCTHU TPHA/Ibl, ONHOBPEMEHHO OCTABJISISI BOIIPOC MOUCKA
JOMUHUPYIOMIETO KPUTEPHUS JIsi XapaKTePUCTUKUA CYHUIHOCTU MpaBa COOCTBEHHOCTH
OTKpBITBIM. CunTaem, NOCIEAHUIN JOKEH UMETh XapaKTEPHYIO Y€PTY — OCHOBAHUE IS
OTJZICJICHUSI UCCIIEIyeMOTO SIBICHUS CPedu APYTUX, aHAJOTHYHBIX MO FOPUAUYECKOM
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MPUPOJIC MpaB, a MOTOMY €0 CJIEAYEeT UCKATh B MJIOCKOCTH pa3rpaHUUYCHUS TOJOOHBIX
KAaTerOpHUU.
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TO THE QUESTION ABOUT THE CONTENT OF PROPERTY RIGHTS

The article raises the problem of the content of property rights, in particular, raises the question
of the appropriateness and validity of the definition of a definition of subjective property rights by
listing three separate powers. The author analyzes the relevant provisions of both Roman law and
modern Russian civil law. It is concluded that there is no practical value of the “classical triad”.

Keywords: ownership, powers of the owner, possession, use and disposal.
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YAK 339.7

CoinkoBa E. M.

IMPABOBBIE ACIIEKTBI EBPABUMICKOI'O COTPYIHUUYECTBA B
®UHAHCOBOU CPEPE

B crarbe paccMOTpeHBI BOITPOCHI, Kacarouuecs (UHAHCOBO-IIPABOBBIX ACMIEKTOB COTPYIHHUUECTRA
CTpaH, KOTOpbIE BXOIAT B cocTaB EBpasuiickoro JxoHomuueckoro Coro3a, Kak HeoOX0AUMOro dIIeMEHTa
npoliecca MHTErpalud Ha €Bpa3UuiCKOM MpPOCTpaHCTBE. PaccMOTpeHbl CTPYKTYPHBIE 3JI€MEHTHI
npoiecca rapMOHM3aIMi (PUHAHCOBBIX cUCTeM cTpaH EADC, rapMOHU3alMK BaJIIOTHOH CHUCTEMBI,
rapMoHu3aius (PMHAHCOBOW W OIOMKETHOM MoauTUKH. JloKa3aHO, YTO ydacTHE T'apMOHHU3AIHMH B
MPOIIECCEe TapMOHHU3ALMKM JAaeT IMO3MTHBHBIC PE3YJIBTAThl B IUIAHE CTAOWIM3AlMHM OIOMIKETHOTO
neduiuTa, Kypca BaJllOThI, TOCTHXKEHUS OOIIEH 3KOHOMUYECKOW CTaOMJIBHOCTH B rOCYIapCTBe.

Kniouesvle crosa: EBpa3zuiickuii SJKOHOMUYECKHUN COIO3, TapMOHU3aIus, (DUHAHCOBAsI CUCTEMA,
BAJIOTHAS CHCTEMa, HAIlMOHAJIbHAS BAJIIOTA, (PMHAHCOBAS MOJUTHKA.

B coBpeMeHHOM MUpE aKTMBU3UPOBAIMCH MHTETPALIMOHHBIC MPOLIECCHI, KaK B
100aMbHOM, TaK U B pEerHOHaJbHOM Maciutabe. EBpasuiickuii KOHTUHEHT B JaHHOM
HAIPaBJICHUH HE SBIISICTCS UCKIIOYCHHEM, OCOOCHHO YUYHUTHIBAasl €T0 SKOHOMUUYECKUN U
MOJIMTUYECKUM MOTEHUMAJ. 3HAYUTENbHBIM HHTEepec mpeacTtasiseT EBpazuiickuil
sKoHOMHUueckui coro3 (nanee — EADC). Korna peus naer 06 SKOHOMUYECKON UHTErpalun
MOJINTUYECKHA HE3aBUCHUMBIX TOCYIapCTB, HEMHHYEMO BO3HHKaeT MOTPEOHOCTh B
rapMOHH3aIUU (PUHAHCOBOTO 3aKOHOJATENHCTRA.

EADC Obn1 co3man Ha ocHoBe coro3a Poccum, Kaszaxcran u benapycu u
COOTBETCTBYIOILIUX OTPACIEBBIX TECHBIX UHTETpalnoHHbIX cTpykTyp CHI' — EBpA3DC,
EOII, Tamoxennsiii CoOr03, COIO3 TOCYIAPCTB, MMEKIIUX €IUHOE IMOJIUTHYECKOE,
SKOHOMHUYECKOE, BOGHHOE U TaMO)KEHHOE MPOCTPAHCTBO.

N3ydyeHne mpaBOBBIX ACIEKTOB €BPA3UHCKOTO COTPYAHUYECTBA B (PUHAHCOBOM
chepe B Hacrosiiee BpeMs MPEACTABISIET 0COOYI0 akTyalbHOCTh. OHa 00yCIOBJICHA
YCUJIEHHEM POJIM MEXAYHApOJHbIX OpraHu3aluii B CHCTEME MEXAYHApPOIHbBIX
otHomeHU B XX—XXI BB. OOBEKTUBHON OCHOBOU 3TOTO SIBIAIOTCS PAacTyIlas
B3aMMO3aBUCUMOCTh  TOCYAAapCTB, TMOBBIIIEHHE HWHTEHCUBHOCTH  IPOLIECCOB
MEXPETUOHATBFHON HMHTETpalliy U TII00aM3aIuu.

Bormpocsr gestensnoctu EADC, B 0cOOGHHOCTH 3a MOCIEIHUE HECKOJIBKO JIET
MOJIYYUSIM JOJDKHOE BHUMAaHME BHYTPU HKCHEPTHOTO M HAYYHOTO POCCUKCKOTO
coobmectBa. CTOUT BBIAETUTH pabOThl Takux aBTOpoB Kak K. A. bsakuiies,
M. JI. BapranoBa, E. B. lIpo6ot, C. lO. Komkun, E.TI. Mouceer, 0. B. Cabnuna,
N. I Cysopos, U. A. Ilerpenko u apyrue yuensie [2—-10] .

B nHacrosiiiee BpeMsi ypoBeHb HHTETPAIMOHHOTO COTpyAHMUYECTBa B pamkax EADC
JIOCTATOYHO BBICOK, B YACTHOCTH:

© Cinkosa E. M., 2019
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— crpaHamu-yuacTHuLlaMu EAC peanuzyercs ennHas IOJIUTHKA B cepe TOProBIIy;

— chopMUpOBaHa €IMHAas CHUCTeMa TaMOXKEHHOTO pEryJupoBaHuUs, KOTopas
3aTparvBaeT aJIMUHUCTPUPOBAHHE, HETApU(HOE U TAMOKEHHO-TApU(PHOE PETryITHPOBAHUE;

— TaMOXXEHHBI M MHBIE BUIbl TOCYJAPCTBEHHOIO KOHTPOJIA, COIVIACOBAHHbBIE
CTpaHaMH, MEPEHECEHbl Ha BHEUIHIOK T'PaHUILY;

— CYLIECTBYET €uHas cucreMa (PMTOCAHUTAPHBIX U CAHUTAPHO-BETEPUHAPHBIX U
TpeOOBaHU;

— peanu3oBaHa cB0OOJa MEPEMEILEHUSI TPYIOBBIX PECYPCOB M TIp.

JanpHelimee yriayOneHue eBpa3suiCKON SKOHOMHYECKOW WHTErpaliu JOJKHO
NPUBECTH K BO3HUKHOBEHHUIO €IMHON SKOHOMUYECKOW CUCTEMBI C (PYHKIIMOHUPOBAHUEM
oOmield BadtoThl. Pa3BUTHE 3KOHOMUYECKOW HMHTErpallMM JOJIKHO CTUMYJIHPOBAThH
AKTUBU3ALMI0 COTPYJHUYECTBA B IMOJUTUYECKOM, MPABOBOW, BOCHHOH, COIMAIBHOM,
KyJBTYPHOH M JIpyrux cpepax.

enp nccnenoBaHust — pacKpbITh MPABOBBIE OCHOBBI €BPA3UNCKOI MHTErpalliK B
¢dbuHaHCcOBOM cdepe.

['apMoHUM3anMss B IIMPOKOM TIOHMMAHUU — 3TO NPOLIECC NPHUBEACHUS B
COOTBETCTBUE, IOCTPOCHHBII Ha HAYYHBIX METOJIOIOTMYECKUX MPUHIUIIAX LEJTOCTHOCTH,
3aBEpPLIEHHOCTH, MPOMOPLHUOHAIBHOCTH U COITIaCOBaHUS.

["apMoHu3anus 3aKOHOAATENbCTBA KaK BayKHEHIIast (hopMa COMMKEHUS TTPABOBBIX
CHUCTEM SIBJIIETCS IOCTATOYHO TOHKUM U TPYAOEMKHUM IPOIIECCOM, KOTOPBIN HE TPUBOAUT
NpaBOBbIE CHUCTEMBI K TIOJIHOMY €AMHCTBY, OJHAKO MaKCHUMalbHO COIMXKaeT
3aKOHOJATEJbCTBO Pa3HbIX TOCYAapCTB B PELIEHUHU MPaBOBbIX HpobieM. Otianune
HAI[MOHAJILHOTO 3aKOHOATEIbCTBA BHITEKAET U3 OTVIMYMI B HALIMOHAIBHBIX TPAAULIMSIX,
YPOBHSIX Pa3BUTHUS U IMOIXO/aX K MPABOBBIM MpoOIEMaM.

[Tpu ocymiecTBiIeHUH Tpoliecca TapMOHMU3ALUMU UCIOIb3YIOTCS pa3HOOOpa3HbIe
npuemsl. [Ip1 3ToM BakHO 00OHAPYX HUTh, U KAaK MOXKHO IOJTHEE, 0COOCHHOCTHU PEryssuu
B KOHKPETHBIX CHCTEMax IMpaBa M y4yecTb UX B MpOLECcCEe MPUMEHEHHsS] B KOHTAKTaX C
HOpMaMH 3aKOHOAATENbCTBA APYruX rocyaapcts. OTka3 oT cneun(pUKy HalMOHAJIBHBIX
NPaBOBBIX TPAIUIINUMA, KOTOpPhIE OTOOpa)KalT pasHoOOpa3ue U YHUKAIbHOCTh
OpraHM3aluy KU3HU B Pa3HbIX rOCyAapcTBax, HE SIBIAETCS LEIbI0 TapMOHU3AIUU
3aKOHOZATENbCTBA.

HccnenoBarenu no OoJblIel 4acTH pacCMaTpUBatOT FAPMOHU3AIMIO CKBO3b IPU3MY
COLIMAIbHO-3KOHOMUYECKUX OTHOLUEHWW M HOPM, KOTOpbIE MX peryaupyror. Tak,
J1. B. KoBasieBu4 roBoput 00 yCTpaHEHUH pa3HOITIACUN MEXKAY HOpMaMH HAI[MOHAILHOTO
npaBa, peryjIupyrollUMH BONPOCHl pa3BUTHS (HUHAHCOBOro pbiHKA. [lom 3TuM
INOHUMAETCS JOCTHKEHUE ONPEAECIIEHHOTO YPOBHS €JMHCTBA 3aKOHOAATEIbCTBA, UIIH JKE
CBOETO poJia «KOPUA0p KoJeOaHuil», C MOMOIIBIO KOTOPOTO 3a7at0Tcs O0LI1e MapaMeTphbl
MPUHATUS HOPMATUBHO-TIPABOBBIX aKTOB B KaxkaoM rocynapctse [11, c. 108].

T. H. KazankoBa, A. P. Myxamen3siHoBa, I1. A. IlaynoB oOpaiaioT BHUMaHHe Ha
pOJib BBICIIUX OpraHOB (puHAHCOBOTO KOHTposisi B crpaHax EADC B cOmmkeHuun
(MHAHCOBOTO 3aKOHONIATEIHCTBA U TIPOBEICHUH COIVIACOBAHHOM MOJTUTUKU B (PMHAHCOBOM
chepe [12, c. 152]. Tlo muenuro H. B. YBapoBa ocoboe 3HasieHHE MMEET COMMKECHHE
¢bunancoBoii uHppacTpykTypbl crpan EADC, nBuwkeHHe pa3HbIX CTpaH K OOIIMM
cTaHaapram u peryiaropam [13, c. 133].
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[Io cBoemy mnoreHumany EADC OTHOCHTCA K KpPyNHEWMIIMM pPETHOHAIbHBIM
MHOTOCTOPOHHUM 00BbeauHeHUusIM rocynapcts. [lorennuan u Bo3zmoxHocTH EADC
BBITEKAIOT, TPEXKJIe BCEro, U3 ydyacTusi B OpraHu3aiuu ABYX IIOOAIbHBIX CAUHUI] —
Poccun u Kazaxcrana, cTpaH ¢ OTpOMHBIM B3aMMOJIOIOJHSIONIAM MOTECHI[MAIOM,
noctosiHHbIX WwieHoB CoBera be3zonacHoct OOH. B uuncio yyactaukoB EADC BxoasT
Takke ApmeHus u KeIpreizcras.

EBpa3zuiickasi 5JKOHOMUYECKass KOMHCCHSI COBMECTHO € TOCyJapCTBaMu — YWICHAMU
EASC npoBoauT rapMOHH3AIINIO 3aKOHOJATEIHCTBA TOCYAAPCTB — YWICHOB COI03a B cepe
(UHAHCOBOTO PBHIHKA.

Cornacuo JloroBopy o EADC, pesynpraroM uHTErpamv B (UHAHCOBOH cdepe
JTOJIKHBI CTaTh:

— (popmupoBanue 0611ero GUHaHCOBOTO phIHKA (KaK KOHEYHAs 11eJib (PMHAHCOBOM
UHTETpalym);

— MPOBEICHUE COIIACOBAHHOTO PEryJIMpPOBaHUS (PUHAHCOBBIX PHIHKOB;

— IIPOBEJICHUE COITIACOBAaHHOW MAaKpOIKOHOMUYECKOHN TMOJIUTHUKHY;

— OCYILIECTBIICHUE COITIACOBAHHOM BaJIOTHOM IMOJMTHKHU.

B okts6pe 2016 roma BcTynuiio B cuily 3akiroueHHoe rocymapctBamu EADC
Cornamenue 06 oOMeHe nHpopmaluei, B TOM 4Kciie, UMerolied KOHGUIESHITUATbHBII
xapakrep, B (PMHAHCOBOM cdepe, KOTOPOE 3aKJIaIbIBaeT OCHOBHI JIJIs1 HH(POPMAIIMOHHOTO
COTPYIHUYECTBA LIEHTPalbHbIX 0aHKoB rocymnapcts EADC [1].

[Tpennocbuiku MEXTyHAPOIHOM SKOHOMUYECKONU U (PMHAHCOBOI MHTETPALIUU TECHO
CBSA3aHBI C TEOPUEH CPABHUTENIbHBIX MPEUMYIIECTB, COITIACHO KOTOPOM Ka)KJasi CTpaHa
CIHIEIUATN3UPYETCS Ha HKCIIOPTE TEX TOBAPOB, MPOU3BOACTBO KOTOPHIX JIJIsl HEE SIBIISICTCS
OTHOCHUTENBbHO JemeBbiM. [lpuyeM HauOosiee ananTUBHON IS OMNpEACIICHUS
npeanocbuiok (paxkTopos, (HaKTOPOB) MHTETPAIUU CTPAH C MEPEXOIHON IKOHOMHUKOM
ABJISIETCS UCIIOJIb30BAHUE TAK HAa3bIBAEMOM «JIECTHULIBD) CPABHUTENBHBIX MPEUMYIIECTB:
CTpaHa JOJKHA HCIOJB30BaTh B MEXKIYHAPOJHOM COTPYIHMYECTBE HE TOJBKO
«ECTECTBEHHBIE» CpPABHUTEJIBHBIE MPEUMYIIECTBA, HO M B TIpoOIECcCe€ ITOTrO
COTPYIHUYECTBA MPUOOpPETaTh CPABHUTEIBHBIC TPEUMYIIECTBA ITyTEM 3aUMCTBOBAHUS
TEXHOJIOTUH U OIIBITA, a Takke yBenuueHne pacxonoB Ha HOKP. CymecTBeHHO CHU3UTD
3TU 3aTpaTbl MOXKHO TPHU HUCIOJB30BAHUM MPEUMYLIECTB MHTETpalMU, TO €CTh IPHU
pa3pabOTKe TEXHUKHU U TEXHOJIOTHM OOIMMH yCWIMSIMHU U JaJTbHEHIIIEM COBMECTHOM
UX HCIOJIb30BaHUMU.

B kauectBe ele 0qHOro TOCTUKEHUSI UHTErPALlUK ABISAETCS TO, UTO UHTETpalus
MPUBOJIUT K POCTY KOHKYPEHIIMU. Takoi MOIX0/ MPEICTABIISAETCS BIIOJIHE aAalTUBHBIM
K 00OCHOBaHHIO MHTETPAIIMOHHBIX HAIMPABICHUN CTpaH C MEPEXOIHON IKOHOMUKOM:
OpUEHTAINS Ha PE3yJbTarhl (YCWICHHE KOHKYPEHIIMH W MOBbIIEHHUE PHEKTUBHOCTH
OpraHU3aIMy XO35HUCTBOBaHMS) OOYCIOBIMBAET BBHIOOP HAMPABICHUH M METOJIOB
WHTETrPaLUHN.

Crnenyer OTMETUTh, YTO B COBPEMEHHBIX MHTETPAI[MOHHBIX MPOIIECCaX B YCIOBUSX,
KOTJa M3MEHSIETCSl pOJib FOCYyJapCTBa, TPAAWLIMOHHBIE KOHILIENIIUH SKOHOMUYECKOMN
WHTETPAIlMU HE BCEIJla COOTBETCTBYIOT TEHICHIMSM DPa3BUTUSI PETHOHAIM3AINU B
mio6anbpHOM MaciTabe. B cBs3u ¢ atuMm, otmedaroT H. A. BacunbseBa, M. JI. JlaryTuna
«B MHTErPaIlMOHHBIC TPOIIECCHl BKIIOUAIOTCA HE TOJBKO TOCYAapcTBa, HO U
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HEroCy/IapCTBEHHbIE YYAaCTHHUKH, YTO CO3JAE€T HOBBIE BO3MOKHOCTH CO-YIIPABJICHUS B
paMKax r100anbHBIX PETHOHOBY [7, c. 6]. B HacTosIiee Bpemsi He ompezesieHa eIuHas
MOJIeJIb PETHOHAJBHOIO TOPrOBOIO COMNIALEHHUS, KOTOpas Moria Obl HOCHUTh
yHUBEpcalbHbIN XapakTep. [lo3ToMy Kaxaoe rocyaapcTBO WM COIO3 TOCYIapCTB
OPUMEHSIOT, B OOJBIIMHCTBE CIy4aeB, KOMIUIEKCHBIH MOAXOJ K peaau3aiuu
BO3MOXHOCTEH M MOTEHIMaja HMHTETPALlMOHHOIO COTPYAHHUYECTBA OTHOCUTEIBHO
(YHKIMOHUPOBAHUS Ha HOBBIX PHIHKAX, YIYUIIEHUS JOCTYMa K MHBECTULIUSM, CHIKEHUS
pacxofioB Ha MPUOOpPETEHUE MaTEpPUANIOB, TOIUIMBA, ONPENEICHUS €IMHBIX CTaHIapTOB
U HOPMAaTHMBOB, OOECIleYeHUs 3allUThl HHTEIJIEKTyalbHON COOCTBEHHOCTH,
dbopMHpoBaHUsS €AMHOW KOHKYPEHTHOW TMOJUTUKH M JOCTHXKCHHS MPO3PAuyHOCTU B
CHCTEME TOCYIAPCTBEHHOTO PEryaupOBaHUA. TakoW KOMIUIEKCHBIM MOAXOJ B IIEJIOM
CIOoCOOCTBYET YIIYOJICHHIO HWHTErpPAallMOHHOTO B3aMMOJAECUCTBUS CO CTpaHaMu-
napTHEPaMH U CO3JJaHUIO MPEATNONAraeMbIX MOJIUTUYECKUX YCIOBUM, KOTOPHIE BIUSIOT
Ha Pa3BUTHE TOPrOBO-3KOHOMHYECKOTO COTPYIHUYECTBA CO BCEMU PETUOHAMU B PAMKaX
ONPENIEIEHHOTO  MEXIOCYIapCTBEHHOI0  3KOHOMHYECKOTO  IpPOCTpaHCTBa, A,
CJIEI0BATENIbHO — PACIPOCTPAHEHUIO KOHTUHEHTAJbHOTO M TPAHCKOHTUHEHTAJIBHOIO
MHTErPALIMOHHOTO COTPYIHUYECTBA.

C uensto obecnieuenus ux 3pdeKTUBHONW pabOThl CTPaHbI-YWIEHBI pa3padoTain U
MOJIUCAIN PSAJl COIVIAIIEHU, B COOTBETCTBUU C KOTOPBIMU 3TH MHCTUTYTHI CO3/1aBAJIUCH,
Y KOTOpPbIE Ceuac periaMeHTUPYIOT UX JAEATENbHOCTh. TaKUMU UHCTUTYTAMH SIBJISIFOTCS
EBpa3uiickas sxoHOMUYecKass koMuccusi, MexnpasurenbctBeHHblld coBeT EADC, Cyn
EADC.

Baknas ponp B peanusanud KPYyHMHBIX MHBECTHUIIMOHHBIX MPOEKTOB OTBEACHA
EBpasuiickomy Oanky passutusi (EABP), kotopsiit Obu1 ocHoBan B 2006 1. Poccueit u
KazaxcranoMm. Pecnybnuka benapycs u PecnyGnuka ApmeHust BCTyNUIM B COCTaB
yuacTHuKOB banka, PecnyOnuka TamkukucTaH 3aBepiiaeT MpoLeaypy BCTYIUICHHUS.
OyHKImoHupyeT Takxke «EBpasuiickuii  Aen10oBOM  COBET», OOBEIUHSIONMIMI
npeacTaBUTENed MNpeanpuHUMaTenbCckux KpyroB ctpaH CooOuiectBa. [lpuyem
EBpasuiickast 3KOHOMUYECKasi KOMUCCHS TIO CBOEH MPUPOJAE SBISAETCS HATHAMOHAIbHBIM
OpraHoM, MOCTPOCHHBIM IO MPUHIUIIAM EBponeiickoli KOMUCCHH, U, TIO YIPEIUTEIbHBIM
JOKyMEHTaM, €€ peIeHUs SBISIOTCS 00s3aTeNbHBIMH JJISI HCIOJHEHUS] CTpaHAMU-
YJIEHaMHU.

B cents6pe 2018 roma rmaBamu neHtpodankoB crpan EADC Obuio moxanucano
CornamieHue 0 rapMOHH3AIMU 3aKOHOAATEIbCTBA B (prHaHCOBOM cdepe [14].

Crnenyrouuii 3Tan rapMmoHu3anuu 3akononaarensctsa EADC B punancoBoil cdepe
npeanojaraeT pa3paboTKy W yTBEpXKACHHE JACTaIbHOTO IUIaHA IPOBEICHHS
rapmonu3zanuu. opmupyercs Takke KOMILIEKC COMIAIIEHUI, KOTOpbIE HalpaBJeHbl Ha
¢dopmupoBaHue 001Iero OUP>KEBOro MPOCTPAHCTBA U (PMHAHCOBOTO MOHUTOPHHIA B
EADC [15, c. 232].

B 1o xe Bpemsa mpouecc rapMonuszanuu ¢uHaHcoBo mnomutuku B EADC
XapaKTepU3yeTCs ONpeIeICHHBIMU NPOTUBOpeUnsIMU. C OHOM CTOPOHBI, XO35CTBEHHbBIE
MEXaHU3MBbI CTPaH-yYaCTHUI] XOTS U B3aUMOYBSI3aHbl, BCE K€ OCTAIOTCS] aBTOHOMHBIMU;
CTpaHbl, KaK U paHbllie, UMEIOT Pa3HbIil YPOBEHb 3KOHOMUYECKOTO PAa3BUTHUS, Pa3HYIO
COLIMATILHO-TIOJINTUYECKYIO CUTYallUI0 BHYTPH TOCYAApCTBa, YTO SIBJISIETCS] MPUYUHOMN
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pa3HOITIacusi UHTEPECOB B IKOHOMHYECKOW M OIOMKETHOW MOIMUTHKE. DTU (HaKTOPHI
MHOTJIa CTAHOBSTCS IMPENATCTBUEM Ha IMyTH K YHHU(UKAUU OIOIKETHOIO Mpolecca.

B «KoHuenuuu conuanbHO-3KOHOMUYECKOTO pa3BuTusi Poccuiickoit denepannu
Ha 2008—-2020 rr.» B KauecTBe LIEJIEBOr0 OPUEHTUPA 0003HAYECHBI YKPEIJICHHUE JTUIEPCTBA
Poccun B MHTErpallnOHHBIX Mpolieccax Ha €BPa3HiiCKOM MPOCTPAHCTBE U MpPEBpalleHUE
CTpaHbl B OJIMH U3 IIOOATBHBIX LIEHTPOB MHUPOXO3SNUCTBEHHBIX CBs3€il, B TOM YHCIIE B
KaueCcTBE MEKIyHapOIHOTo (PMHAHCOBOIO LieHTpa. A B (prHaHCOBOM cdepe, 0003HaUEHBI
3a7a4n co3nanus B Poccuu MexyHapoaHOro (pMHAHCOBOT'O LIEHTPA, MIPEBPAILEHUs PYyOIs
B PErMOHAJIBHYIO PE3EPBHYIO BaJIIOTY M PACIIMPEHHUS HCIOJIb30BAHUS pPyOss BO
BHEIIHETOPTOBOM 000pOTE, MOCTIDKCHUs Poccuel Iuaupyromux TMO3UIMN Ha
(MHAHCOBBIX PBIHKAX TOCYapCTB €BPAa3UICKOrO MpocTpaHcTBa [16].

B noxname banka Poccum ot 1 wmrons 2018 roma o0o3HAYeHBI CIEAYIOIINE
«OcHOBHbIE HalpaBieHUs pa3BUTHA (prUHAHCOBOTO pbiHKa Poccuiickoit Penepanuu Ha
nepuona 2019-2021 rogosy», B 4aCTHOCTH, MEKAYHAPOIHOE B3aMMOJICHCTBHE B 00JIACTH
BbIPa0OTKH M BHEAPEHUS MPABUJI PETYIUPOBAHUS ITI00aNbHOTO (PMHAHCOBOTO PHIHKA, a
TaK)K€ COBEpPUICHCTBOBAHME MHCTPYMEHTapus 1O oOecrnedyeHno (UHAHCOBOU
crabunmpHOCTH [17].

B Hacrosimee Bpemsi paspalarbiBaeTcst KOHUENIuUs (OPMUPOBAHHS OOIIETo
¢unpsinka EADC. Han xonuenmuedt uaetr coBMecTHas paboTa MpaBUTENBCTB U
HallMOHAJIbHBIX (LIEHTPAIbHBIX) OAHKOB CTPaH COI03a B COOTBETCTBUU C PACHOPSIKEHHEM
Bricmiero EBpaszuiickoro sSkoHOMHUeCKoro copeta. Mbl paccMaTprBaeM pa3paboTKy 3TOrO
JIOKYMEHTA KaK Ba)KHBIN 1L1aT, HApaBJIeHHbIA Ha yIITyOleHne eBpa3uiiCKON MHTErpaluu
B (puHAHCOBOI cdepe.

Napmonmsanust (UHAHCOBBIX CHCTEM CTpaH — ywyacTHUI EBpocoro3a craio
3aKOHOMEPHBIM pE3YyJIbTaTOM pPa3BUTUSA HPKOHOMHUYECKOW HHTErpaluy €BpOINEHCKHX
rocynapctB. OmHOH M3 XapakTepHBIX OCOOEHHOCTEH Ipoliecca TrapMOHHU3AIMNU
¢bunancoBoit cuctembl EADC sBusiercss To, uto EADC. bromker EADC — ocHoBHas
¢uHaHcoBass 0a3a HMHTErPallMOHHBIX Meponpusatuili B mnpenenax Coro3a, BaKHBII
MHCTPYMEHT HaJHAIIMOHAJIBLHOW PEeryisluyd SKOHOMHUKHU CTpPaH-y4acTHHII.

HeorbsemneMblil 371€MEHT 3TOH TapMOHH3alUU — 3TO TAaKXE M BaJIOTHAsS
MHTETpalys, KOTopas M0 CBOEH CyTH SBIISIETCS INPOLIECCOM KOOPAMHALMM BAJIOTHOM
HOJUTUKH, (OPMUPOBAHUS HAJHALMOHAIBHOIO MEXaHHW3Ma BaJIOTHOM peryisuuu,
CO3/1aHUsl MEKTOCYAAPCTBEHHBIX (DMHAHCOBBIX U BAJIOTHO-KPEAUTHBIX OpPraHU3aLHi.

[Tpu 3TOM Ha CErogHSIIHUM E€Hb YCHJIMS FOCYIapCTB, KOTOpbIE HAIlpPaBJIEHbI Ha
rapMOHM3AIUIO CBOEH (PMHAHCOBOM cUCTeMbI ¢ (puHaHCcoBOW cucteMoit EADC, moryt
UMETh MPAKTUYECKNE NO3UTHBHBIE PE3yNbTarbl. B yacTHOCTH, 3KOHOMHMKA J[oHELKON
Haponnoit PecnyObnuku u ee guHaHcoBas cucTeMa MOTYT MOJYyYUTh MOOWIBHOCTD,
HeoOXoauMyto AJ1si uHTerpannu B poiHok EADC, a co BpeMeHeM CcTaTh ero MOJTHOLEHHBIM
YYaCTHUKOM.
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LEGAL ASPECTS OF EURASIAN COOPERATION IN THE FINANCIAL
SPHERE

The article deals with issues relating to financial and legal aspects of cooperation between
countries that are part of the Eurasian Economic Union, as a necessary element of the integration
process in the Eurasian space. The structural elements of the process of harmonization of the financial
systems of the EAEU countries, harmonization of the monetary system, harmonization of financial
and budgetary policies are considered. It is proved that the participation of harmonization in the
process of harmonization gives positive results in terms of stabilizing the budget deficit, the exchange
rate, and the achievement of overall economic stability in the state.

Keywords: Eurasian Economic Union, harmonization, financial system, monetary system, national
currency, financial policy.
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OCHOBHBIE IOAXOIbI K IIOHUMAIO YI'OJIOBHOI'O ITPABA B
PAMKAX EADC

B nanHO# cTaThe paccMOTpeHa OCHOBHAS YTOJOBHO-IIPABOBasi TEPMHUHOJIOTHS, IPUMEHIEMast B
HAI[MOHAIBHOM 3aKOHO/ATENIbCTBE CTPaH y4acTHUI] EBpa3zuiickoro 3kKOHOMHUYECKOTO COt03a. BhIsBIEHBI
0COOCHHOCTH TOHSITHIHOTO arnmapara npuMensiemMoro B TamoxxenHoMm Konexce EADC.

Knwouesvie cnoga: npectyrieHue, MEXIyHapOIHO-IIPAaBOBOM aKT, KaT€ropuM IpPEecTYIICHUH,
TaMmo)xeHHBIE OpraHbl, ONMEPATUBHO-PO3BICKHASA NEATEIHHOCTb.

MesxayHaponHbsie 0053aTeIbCTBA, BBHITEKAIOMINE JJIsl TOCYAAPCTB W3 WICHCTBA B
MEXTOCYIapCTBEHHBIX HWHTEIPAllMOHHBIX OOBEAMHEHMSIX, OOBEKTUBHPYIOTCS B
Pa3sTUYHBIX FOPUANYECKHA 00s3aTeNbHBIX akTaxX. [10CKOIBKY MEXToCymaapCTBEHHBIC
o0beuHeHus 00magarT 0ojiee Pa3BUTBIM U CIOXHBIM MEXIYHapOIHO-IIPAaBOBBIM
UHCTPYMEHTapHeM, HEXEIH KIACCHUYECKHe MEXIyHapOJIHble OpraHMu3alud, TO K
MEXIYHAPOAHBIM JTOTOBOPAM — OCHOBHBIM HCTOYHHKAM MEKIYyHAPOIHOTO TpaBa —
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NOOABISIIOTCS TAK)KE IOPUIUYECKU 00s3aTeIbHble PElIeHMs], TPUHUMAEMbIE OpraHaMu
MEXXIOCYIapCTBEHHOIO MHTETPALMOHHOTO O0BETMHEHHUS.

PernonanpHasi, MeXrocyapCTBEeHHass MHTErpalusl KaK 3aKOHOMEPHOE MOCIE/ICTBUE
pacIIUpEeHUs] U IKOHOMHUYECKUX MPOLECCOB MHOTMMU COBPEMEHHBIMU YUYEHHBIMHU
NpeJCTaBIsIeTCs KaK OCHOBHASI M (PyHAAMEHTAIbHAsl YEPThl COBPEMEHHOI'O TIOCTPOEHUS
rocyaapcTBa, KoTopas Hen30eKHO MPUBOIUT K MPaBOBOM MHTErpanuu.|1]

OCHOBHBIM  MEXAYHapOJHO-IIPABOBBIM  aKTOM, PETYJIHPYIOIIUM IPOLECC
3aKJIIOYEHUS, EUCTBUS U MPEKPALICHUs] JOTOBOPOB MEXKIY IrOCyIapCTBaMH, SBIISETCS
Benckasi koHBEHIUS O MpaBe MEXAYHAPOIHBIX JoroBopoB 1969 1. [2, c. 100]. OTmeTum,
YTO 3aKOHBI O MEXIYHAPOAHBIX JAOTOBOpaX MPHUHITHI BO BCEX FOCYAAPCTBAX — YJIEHAX
EBpasuiickoro skonomuueckoro coro3a (mamee — EADC): PecnyOnuke Apmenuw,
Pecniyonuke benapycs, Pecyonuke Kazaxcran, Keipreizckoit Pecyonuke, Poccuiickoi
Oenepanun. Takum o6pazom, rocynapctsa — wieHbl EADC uMerT HeoOXoauMbIit
NPABOBOM MEXAaHM3M Ui peaju3aluu JEHCTBYIOIIMX B €r0 paMKaxX MEKIYyHapOIHBIX
oroBopoB. Bmecte ¢ TeM B OOJNBIIMHCTBE CBOEM YKa3aHHbBIE 3aKOHBI PETYIHPYIOT
NPEUMYILIECTBEHHO  MPOUEAyphbl  3aKIIOYEHHUs, JEUCTBUSA U  IMPEKpaLICHUS
MEXIyHApOIHBIX JOTOBOPOB.

Crneunduka u 0COOEHHOCTH YTOJIOBHOTO TIpaBa KaK OTpPAciy MpaBa, 3aJadaMu
KOTOPOM SIBJISIFOTCSL OXpaHa MpaB M CBOOOJ YENIOBEKA U Ipa’kJaHUHA, COOCTBEHHOCTH,
OOIIIECTBEHHOTO MOpSJAKa M OOLIECTBEHHOM O€30MacHOCTH, OKPYKaIoIIeH cpeasl,
KOHCTUTYLIMOHHOTO CTpPOsI TOCYJIapCTBa OT MPECTYIHBIX MOCATaTeNbCTB, 00eCneyeHne
MUpa U 0E30MaCHOCTH YEJIOBEUECTBA, a TAKXKe IMperyNpexIeHue NpecTyIIeHu BO
MHOTOM JETEPMHUHHUpPYET cialyl0 MOJABEP)KEHHOCTh COBPEMEHHBIM Ipoleccam
MHTErpalliy IIpaBa B paMKax MEXIYHAapOJHBIX opraHu3auuii. [3]

B pamkax Coro3za yxe ObUTH IPEANPUHATHI TOMBITKH 00513aTh TOCYIapCTBA MPUHSTH
Mephl [0 BHECEHUIO HM3MEHEHUU B CBOE 3aKOHOAATENIbCTBO, IMpeAycMaTpuBarouiee
YIOJOBHYK) OTBETCTBEHHOCTh 3a HapyLIEHUS TaMOXXEHHOTO 3aKOHOJATEIbCTBA
TamM0OXEHHOT0 CO03a U BHYTPUTOCYIaPCTBEHHOTO 3aKOHOAATENbCTBA, U MPUBEICHUIO K
€IMHOOOPa3HOMY ONPEIEIICHNI0 MPOTUBOIPABHOCTH TAKUX JNEIHUU. [4]

OpnHako 1711 yHU(UKAIIMHY U U3MEHEHUIO HEOOXOIMMO TIPOJIeaTh OOJBIIIYI0 paboTy,
TaK KaK yroJIOBHOE 3aKOHOJATEIbCTBO KAXKJIOIO M3 CTpPaH yYacTHUI oTiauyaercsa. B
JAHHBIX YCJIOBHUSX MPEICTABISAETCS BO3MOXKHBIM IMPOBECTH CPaBHUTEIBHBIN aHANIHU3
CaMoOi TPaKTOBKH YTOJIOBHO-HAKA3yeMOI'0 JIESHUSL M TEX OCHOBHBIX I1apaMETPOB, KOTOPHIE
MO3BOJISIIOT ~ YSICHUTh €r0 «BHEUIHWE» TpPaHULBl: KAaTerOpui NpecTYIUICHUH,
MHOKE€CTBEHHOCTH MPECTYIJIEHUH, HAKa3yeMOCTH HEOKOHYEHHOIO MPECTYIUICHUS U
COy4YacTHsl, a TAK)K€ MCKJIIOUYEHHM M3 Kpyra MpeCTYNHbIX AESHUM.

3akoHonarenbHas popmyna npectyrieHus. [{oHsTHe npecTymieHus: B yroJOBHbIX
konekcax (manee — YK) Poccuun, bemapycu, Apmenuu u Kupruszum oOnamarot
HE3HAYUTEIbHBIMU OTIWYUSIMHU, KOTOPBIE TO3BOJSAIOT KOHCTATHPOBAaTh E€IUHCTBO
HOJXOJI0B 3TUX IOCYNapCTB K 3aKOHOAATEIBHOMY ONPEIEIICHUIO MPECTYITHOIO AESHUS.
Bce uetbipe kofekca ¢ HEKOTOPbIMU YTOUYHEHHUSIMU YCTAHABIMBAIOT, YTO MPECTYIUICHUEM
NPU3HAETCS JIeTHUE, KOTOPOE JOJDKHO OBITh OOIECTBEHHO ONACHBIM, COBEPIICHHBIM
BUHOBHO U 3alPEIIEHHBIM YTOJIOBHBIM KOJEKCOM IOJl YIpO30M HaKa3aHWUs.

3HaYUTEIBHBIM CBOEOOpa3WeM IO 3TOMY BOIPOCY OTIMYAETCS YTOJIOBHOE
3akoHoaarenbcTBo Pecnyonuku Kazaxcran (manee — YK PK), xotopoe, Hapsany c
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NpECTYyIUICHUEM, BBOAUT B 3aKOHOAATEIbHBIA OOOPOT TMOHATHUS YTOJOBHOI'O
NpaBOHApYIIEHUS U yroJoBHOTo npoctynka (4d. 1-3 ct. 10 YK PK) [5]. Takum obpazom,
TOJILKO B yroJIOBHOM 3akoHe Ka3zaxcTana peann3oBaHa uzest yroJIOBHOTO MTPOCTYMKA KakK
HaMMEHEe OIaCHOrO0 BHJAA YrOJOBHO-MOpullaeMoro mnoseneHus. CraeaoBaTenbHO,
OpUHMMAas BO BHUMaHHUE H3JI0KEHHBbIE OOCTOSTENbCTBA, a TAaKKe HEOOXOAMMOCTD
COINIACOBAHUS YrOJIOBHOIO 3aKOHOJATENBCTBA rocynapcts — uiaeHoB EADC B yacty,
KaCaroIENCsl TAMOKEHHBIX IIPECTYIUIEHUH, TyMaeTcs, YTO BOIIPOCHI 3aKOHOAATEIBHOIO
3aKpEIJIEHUS] YTOJIOBHBIX MPOCTYNKOB aKTyallM3UPYIOTCS HE TobKo A Poccun, HO u
JUIsl Bcex rocynapctB — wieHoB Corosa [6, c. 98].

VYronoBHbIe KozieKChI Beex rocynapets — wieHoB EADC npenycmarpusator B O01eit
YacTH KaTeropu3alfio NPeCTYIUIEHUH 10 eAMHOMY OCHOBAHUIO — XapaKTepy U CTETIEHU
oOmectBeHHOU onacHocTH. [Ipu 3TOM BO Beex rocynapcerBax — uieHax Coro3a JaHHas
KJaccu@uKalnuss UMEeT O4YeHb Ba)XKHOE MPUKIAJAHOE 3HAYeHUE, OKas3blBas
HENOCPEACTBEHHOE BIIMSIHME HA PELIEHUE TAKMX BOIPOCOB, KAK OINpPENEIECHUE BHJIIOB
penuanBa, Haka3yeMOCTh IPUTOTOBIIEHUS K MPECTYIIEHUIO, HA3HaYEHUE HaKa3aHUsl 110
COBOKYIHOCTHU MPECTYIJICHUH, BO3MOXHOCTh Ha3HAUYEHHS YCIOBHOTO OCYXICHUS,
BO3MOKHOCTb Ha3HaYEHUsI HanOoJiee CTPOruX BUIOB HAKa3aHUS U MHBIX MEP YTOJIOBHOU
OTBETCTBEHHOCTH, OCBOOOKIEHUE OT YTOJIOBHOM OTBETCTBEHHOCTH M HAKa3aHUS U AP.

[IpectynHble HapylIeHUs] YTOJIOBHOTO 3aKoHoaresbecTBa Coro3a (MpecTyIIeH!s)
MOKHO pacCMaTpuBaTh B pPaMKax HHTETPAlMOHHBIX MPECTYIJIEHUH Kak 0co0oi
Pa3HOBUIHOCTY MHTETPALIMOHHOTO IIPaBOHApyLIEHMs. B Hayke MeX1yHapOIHOTO Ipasa
[OJl MHTErPAllMOHHBIM  IPABOHAPYLIIEHHWEM IIOHMMAETCS  «HEBBIIOJIHEHHUE. ..
NpeINuCaHui, BHITEKAIOIUX M3 Pa3IMUHbIX UCTOYHUKOB MHTETPALIMOHHOTO IpaBa». B
CBOIO 0Y€pElb, HHTETPALMOHHOE IIPABO PACCMATPHUBAETCS KaK MOJCUCTEMA COBPEMEHHOTIO
MEXIyHapOIHOTO IpaBa, BOUparouias B ce0s HOPMbI pa3HbIX OTpacieil Kak myOInyHO-
IIPaBOBOI'0, TaK U YaCTHONPABOBOIO XapakTepa M MOAPA3IEISIIOIIasICcs Ha «MHOXKECTBO
MHTErPAllMOHHBIX MPABOMOPSAKOB, KOTOpble (DYHKIHOHUPYIOT B paMKax OTIEIbHBIX
WHTETPALIMOHHBIX  0o0benuHeHuit». Takum 00pa3oMm, Mpenanojaraercs, 4YTO
MHTErPallMOHHBIN TOTEHIMAJ YTOJIOBHOIO 3aKOHOATENbCTBA rocyapcTB — wieHoB EADC
BBIPAXAIOT MPEXkKAE BCEr0O HOPMbI O TAMOKEHHBIX (MHTETrPallMOHHBIX) MPECTYIUICHUIX
[7, c. 23].

K unciy BHyTpUrocy1apCTBEHHBIX YTOJIOBHO-IIPABOBBIX HOPM, XapaKTEPHU3YIOLUX
VMHTETPALMOHHBII MOTEHIMAJI YTOJIOBHOIO 3aKOHOAATENIBCTBA M T'OCYIApPCTB — YJIEHOB
EADC, cTouT, OTHOCHUTH TaKX€ HOPMBI, PETYJIUPYIOIIME YCIOBHUS HACTYIUICHHS
OTBETCTBEHHOCTH M TOCJIEACTBHUS COBEPLICHHS] MHTETPALIMOHHBIX MPECTYIUIEHUH. DTO
00yCJIOBJIEHO TE€M OYEBHJHBIM (DAaKTOM, YTO Ui COINIACOBAHMS MPABOBBIX MO3MLIUN
rocyapcTs — ujeHOB EBpaasuiickoro corw3a B cdepe OTBETCTBEHHOCTH 3a
MHTETPALMOHHBIE NPECTYIUIEHNSI HEJOCTAaTOYHO COITIACOBAHHOCTH U ONPENEIIEHHOCTH
10 BOMPOCY O BUJAX U MPHU3HAKAX pacCMaTpUBAEMBbIX INpecTymieHuil. X yromoBHO-
IIPaBOBasl XapaKTEPUCTUKA TpeOyeT 0OIIEero noaxoaa K yCIoBUsIM OTBETCTBEHHOCTH 3a
HUX, a TAKXKe eIMHOO0Pa3HOMN OILIEHKH BCEBO3MOXKHBIX YTOJIOBHO-IIPABOBBIX MOCIIEICTBUN
COBEpUICHMS JaHHBIX NpPecTyIuIeHnd. TakuM oOpa3om, K YUCIY HOPM, BBIPAXKAIOIINUX
MHTErPAllMOHHBIN MOTEHIIMAJ YTOJIOBHOTO 3aKOHOATENbCTBA, JOKHBI OBITH OTHECEHBI:

— 3aKOHO/IaTENIbHBIE PETJIAMEHTHI MPECTYIUIEHUS] U BUJOB NPECTYIUICHUN;
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— JIAL, MOJJIeKAIINX YTOJIOBHOM OTBETCTBEHHOCTH;

— BUHBI;

— COy4acTus;

— OOCTOSITENBCTB, UCKIIIOYAIOIINX MPECTYIHOCTh ACSHHUS;

— BUJIOB HAaKa3aHUW U JAPYTUX MEP YrOJIOBHO-IIPABOBOIO BO3IECHCTBUSA,

— Ha3HA4YEHMs1 HaKa3aHUs1; OCBOOOKICHHS OT YTOJIOBHOM OTBETCTBEHHOCTH M HAKA3aHMS.

Kareropuu npecTyniaeHuil TakKe BIIOJHE COIMOCTABUMBI KaK C TOYKH 3PEHUS
KOJIMYECTBEHHBIX, TaK M KaU€CTBEHHBIX XapakTepucTHK. [ocynapcTBa — unensr EADC
3aKpeIUIsIOT 1o 4eThlpe kareropuu npectymienuii: B YK PO, YK PK u YK PA —
HEOONBINION TSHKECTH, CpeaHEH TSIKECTH, TshKKHe M 0cobo Tskkme; B YK Pb —
NpECTyIUICHUS, HE MPEACTABIAIOIINE OONbIION OOIIECTBEHHONW OMACHOCTH, MEHEE
TSDKKHE, TskKue u 0co00 Tspkkue; B YK KP — HeOomnbIoil TspkecTH, MeHee TSKKue,
TSOKKME U 0c000 Tskkue. [lokasarensiMu «Xapakrepa M CTENEHU OOIIECTBEHHOMU
OTMACHOCTH» TAaKXe€ BBICTYMAIOT TOXACCTBEHHbIE Kputepuu: QGopMa BHUHBI U
MaKCUMaJbHOE HAKa3aHWE, NPEAYCMOTPEHHOE YTOJIOBHBIM 3aKOHOM 3a COBEPILICHHUE
KOHKPETHOTO MPEeCTYIICHUSI.

Bwmecte ¢ TeMm, yronoBHoe 3akoHonarenscTBO Kazaxcrana m Poccum orimyaror
YHHUKaJIbHbIE TIOAXOJbI K OTAEIBHBIM MpoOieMaM KaTeropusaluu npecrymieHui. Tak,
npeacrasisiercs, uto B YK PK nannas xareropusanus cepb&3neimm o0pa3om ycuieHa
3a CYET TAaKOro BUJA YrOJIOBHOIO MPAaBOHAPYILIEHMS, KaK YrOJOBHBIM MPOCTYIOK.
JleficTBUTENbHO, HET HUKAKMX COMHEHUI B TOM, UTO KPUTEPUEM BBIJCICHHS YTOIOBHBIX
MIPOCTYIIKOB SIBJISIETCS TAKOM XapakTep ACsHUSA, NPU KOTOPOM OHO «HE MPEACTaBIISIET
00J1b1101 OOLIECTBEHHON OMACHOCTH, IPUYMHSAET HE3HAYUTEIbHBINA Bpe» MO0 CO31aeT
«YTpo3y NPUYHMHEHUSI BpeJa JMYHOCTH, OPraHU3allid, OOIIECTBY MJIM TOCYIapCTBY» (4.
3 cr. 10 YK PK). Mnauye roBops, MOHATHE YTOJOBHOIO MPOCTYNKa TaK ke, KaK U
KaTeropuu NpecTyIUIeHUH, 0a3upyercs Ha «XapakTepe M CTENeHU OOIIeCTBEHHOU
OMACHOCTU» JIESHUS M BJIEYET 3a COOON ONpEJeNICHHbIE PABOBHIE MOCIEICTBUS.

YK P® conepkut HOpMy, B COOTBETCTBUU C KOTOPOU Cyqy MPEAOCTABICHO MPABO
(mpu cOOJIIOIEHUH OMpPE/IETICHHBIX YCIOBUI) U3MEHUTh KATETOPUIO MPECTYIUICHUS Ha
MeHee TKKYI (4. 6 cT. 15) [8, c. 43]. B maHHOM ciydae CTOMUT OOpaTUTh TMO3UIIMS
YIOJOBHOTO 3aKOHOJAaTeNbcTBA Hamux mnaptHepoB no EADC, orpanunuuBaromas
KaTeropu3alliio MPEeCTyIUIEHUH MO XapaKTepy U CTENEeHH OOIIECTBEHHOM OMAaCHOCTH
UCKITIOYUTEIBHO paMKaMH 3aKOHAa M He JOIyCKarolas e€ KakoW-JInO0 KOPPEeKTUPOBKU
B CyneOHOM MpakTuKe.

Bce rocynapcrsa — wiiensl Coro3a KiiacCUPUIHUPYIOT HEOKOHYEHHOE MPECTYIIICHHE
Ha IPUTOTOBJICHUE U TOKYIIEHHE Ha MPECTYIUIEHHWE; B OCHOBHOM IOXOXKHUM 00pa3zoM
ONPENENAI0T MX CYLIECTBEHHbIE NPU3HAKM W IPABOBBIE IOCIEACTBHUS, a TaKKe
paccMaTpuBarOT J100POBOJIBHBIA OTKa3 OT MPECTYIUIEHUS B KauecTBE OOCTOSATENILCTBA,
UCKJIFOYAIOUIETO YTOJIOBHYIO OTBETCTBEHHOCTh. OCHOBHBIMH OCOOEHHOCTSIMU MPABOBOTO
peryiupoBaHusl HEOKOHYEHHBIX MPECTYIUIEHUH SBISIOTCS:

a) B pPa3HOM CTemeHW OIpeAesieHuss B YTOJIOBHBIX KOJE€Kcax IPU3HAKOB
IPUTOTOBJICHUS U MOKYIIEHUSI HA MPECTYIUICHUE;

0) B pa3IMUHBIX MpeesiaX OTBETCTBEHHOCTH 3a MPUTOTOBJICHUE U MOKYIICHHE Ha
IIPECTYILICHUE.
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Taxxe, cnenyer ormetuts no3unuio YK KP, orkazaBmierocs ot pasrpanudeHus
YCIIOBHI 100pOBOJIBHOTO OTKa3a OT COBEPIICHUS MPECTYIUIEHUs NMpH coydacTuu U YK
PK, paccmarpuBaroiiero npuroToBjie€HUE M MOKYIIEHHE HCKIIOYUTENIBHO B paMKax
NPECTYIUIEHHS, a JOOPOBOJIbHBIN OTKa3 — B paMKaX yroJIOBHOTO IMpaBOHAPYILIEHUS B
uenom [9].

Bce crpansl — unensl EADC onpenenstor coyyacTre Kak yMBIIUIEHHOE COBMECTHOE
ydacTHe JIBYX WJIM OoJiee JIMIl B COBEPLIECHUH YMBIIUIEHHOro npectyruieHus (cT. 32 YK
P®; 4. 1 ct. 16 YK PB; ct. 27 YK PK; 4. 1 ct. 30 YK KP; ct. 37 YK PA). Enunoo6pasusbrit
NOJXOJ, YTOJOBHOIO 3aKOHOJAATENbCTBA [AaHHBIX TOCYJAapCTB BBIPAXAeTCAd U IO
OTHOILIEHUIO K BUAAM COyYaCTHUKOB, K KOTOPBIM OTHOCSITCSI HCIIOJTHUTENb, OpraHu3arop,
NOJICTpEKaTeNb U MOCOOHUK. B mMHTEpnperannu BHUAOB COYYACTHUKOB BBIPAKAIOTCS
HeKoTopbie ocobenHoctu. Tak, Hanpumep, YK Pb, YK PK u YK PA pacimpsitot nonsirue
MOCPEJACTBEHHOTO MNPUYMHEHMS, 32 CUET BKIIOUEHHS] B IEpPEYEHb MCIOJIb3YEMbIX
VICTIOJTHUTEJIEM JIUL] TaKXK€E JIML, COBEPIIMBIINX MPECTYIUIEHUE IO HEOCTOPOKHOCTH.

B OGonbmmncTBe rocynapets — wieHoB EADC (kpome benapycu n Kuprusun)
OTBETCTBEHHOCTh COYYaCTHHMKOB OIIPE/AENICHHA B OTHAENbHBIX cTaThbsX. [Ipum 3Tom
TOKJIECTBO 3aKOHOJATEJBHBIX IOAXOJOB IPOSIBISETCS B PEryJUpPOBAaHUU IPaBUI
KBaJIM(PUKALIMHN COMCIIOIHUTENILCTBA U COyYaCTHsI B Y3KOM CMBICJIE CI0Ba, HEYIABILIETOCs
COydacTus, COydacTHUs B MPECTYIUIEHUU CO CIEUuaIbHbIM CyOBEKTOM JHIla, HE
oOnagaromiero Mpu3HaKaMH cheluaibHOro cyoOwbekra. IlogoOHble persiaMeHThb
IIPEIyCMOTPEHBI B OTHOLIEHUH AECUCTBUM YYaCTHUKOB OPIaHM30BAHHBIX IPECTYIHBIX
00beIMHEHUH, OPraHu3aTOpPOB MPECTYNHbIX rpynn. B o6mux deprax B yroJoBHOM
3aKOHOJIATEIbCTBE BCEX PACCMATPUBAEMBIX IOCYIapCTB MpociexuBacrcs, a B YK PO,
YK PK u VK PA 3akpennsercs 3aBUCUMOCTb OTBETCTBEHHOCTH COYYaCTHUKOB OT
XapakTepa M CTeNeHH MX (DAKTMYECKOro y4acTHsl B COBEPUICHUM MPECTYIUICHUS.

Haubonee 3HauuMbIMU OCOOEHHOCTSMHU MPABOBOTO PETYIMPOBAHUS COYYAaCTUS B
NPECTYIUICHUH, SBISIOTCA:

BO-TIEPBBIX, Chepbl MPUMEHEHHS TPaBOBOM HOpMBI 00 3kciecce: eciu YK Pb, YK
KP, YK P® permamentupyer skcuecc wucnonnurens, to YK PK u YK PA
pacupoCTpaHsOT MOHATUE U MPABOBbIE MOCIEICTBUS dKcliecca Ha JIIOOOTo JIpyroro
coyuactHuka [10];

BO-BTOPBIX, 10 BONPOCY BUIOB MPECTYIMHBIX IPYII, 3aKPEIJIEHHBIX B YTOJIOBHOM
3aKOHOJATEIbCTBE, 3HAYUTEIBHON HecTaHAApTHOCThIO oTinnyaercs YK PK. B cimyuae
ecnu apyrue rocypapcrsa — wieHsl Coro3a 3aKpeIluIsioT YeThlpe BHJA TAaKUX TPyII
(rpynmna Juu, rpymmna JIMI [0 MpeABapUTENbHOMY CITOBOPY, OpraHU30BaHHAs IpyIa U
IPECTyIHOE COOOUIeCTBO WM NpecTynHas opranusanus), To YK PK oxBarsiBaer
NOHSTHEM «IPECTyIHAas TPYIIa» AECITh CAMOCTOSTEIbHBIX TPYNIOBbIX 00pa30BaHUI
(m. 24 cr. 3, 4. 3 ct. 31 YK PK).

Bce paccmarpuBaembie yrojioBHbIE KOJAEKCHI PEMIAMEHTHUPYIOT, IOMUMO MOHSATHS
InpecTyIuieHus, UcKiIoueHus u3 cdepsl npecrynHoro (B YK PK— yronosHo-
nopuuaemMoro) noseneHuss. OHU 3aKpeIUIIOT HEAOCTaTOYHOCTD AJIsl IPU3HAHUS JESTHUS
npecTyIuIeHHeM (YroJOBHBIM MTPaBOHAPYILIEHUEM) IPUCYTCTBUE B IETHUU JIULA TOIBKO
¢dopManbHOro mpH3HaKa (MPEeIyCMOTPEHHOCTH YTOJOBHBIM 3aKOHOJATENbCTBOM) U
CBSI3BIBAIOT €T0 C MAJIO3HAUUTENBHOCTHIO COBEPUIEHHOIO IE€IHUS U, KaK pe3yJbTar, — C
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OTCYTCTBHEM TaKOIO Ba)KHOI'O MaTepUaIbHOIO MPU3HAKA, KaK OOLIECTBEHHASI OLTACHOCTh
(4.2 ct. 14 YK PO [11]; u.4 ct. 10 YK PK; u. 4 ct. 11 YK PB; u. 2 c1. 18 YK PA; u. 2
ct. 8§ YK KP). Bmecte ¢ Tem, yroinoBHOE 3aKOHOAATEIbCTBO KaXKJIOTO M3 rOCyIapCTB-
YJIEHOB PENIAaMEHTHUPYET NEPEUYeHb OOCTOSITENHCTB, UCKIIOYAIOIIUX MPECTYHMHOCTh
nesiausi. Hapsimy ¢ 3TuM OONBIIMHCTBO OOCTOSTENBCTB (HEoOXoaumas o0OpoHa,
3a/iep’)KaHue MPECTYNHHUKA, KpalHsIs HEOOXOJUMOCTb, HCIOJHEHUE MpUKa3za WU
pacrnopsikeHus: 1 000CHOBAHHBIM PUCK) SIBIAIOTCS OOLUIMMH AJII BCEX IOCYIApCTB.
HekoTopbie 00CTOSATENBCTBA MPUCYIIH 3aKOHOJATEIBCTBY OTAEIBHBIX TOCYAApPCTB:
¢usznueckoe win ncuxudeckoe npunyxkaeHue (Poccus, Kaszaxcran, Apmenus),
NPUYMHEHUE BPENa B PaMKax CIELHUAIbHOIO 3aJaHUS C LEIbI0 IPOTUBOJACHCTBHS
npectynHoi aestenbHocTH (benapych, Kazaxcran). YK Pb otHOoCHT K naHHOM rpymme
TAaK)K€ W3BUHUTEJIBbHYIO OLIMOKY B HAJIMYUU OOCTOSTENBCTB, HCKIIOUAIOLIUX
IIPECTYNHOCTh AesHus [12].

CpaBHEHHE YTOJIOBHO-IIPABOBBIX HOPM O MHOXXECTBEHHOCTH HPECTYIUICHUU
MO3BOJISIET ONPENETUTh, YTO HU OJHO M3 TOCyAapcTB — wieHOB Coro3a HE pacKpbIBacT
B YTOJIOBHOM 3aKOHO/ATENbCTBE OOIIee MOHATHE MHOKECTBEHHOCTH IMPECTYIUICHUH,
OCTaBJISAsI €T0 HA PACCMOTPEHME YTOJIOBHO-TIPABOBOW JOKTPHUHBI. OIHAKO KOHKPETHbBIE
GopMBl MHOXECTBEHHOCTH MPECTYIUIEHUH MOJIy4aloT JAOCTAaTOYHO KOHKPETHOE
3aKpeIICHNE B TEKCTaX HAllMOHAJIBHBIX YTOJIOBHBIX KojekcoB. IIpu atom Poccuiickas
®enepauus u Kuprusus PecnyOnnka npegycMaTpuBatoT 1Be €€ pOpMbI — COBOKYITHOCTh
Y pELUINB NIPECTYIUICHUN; a Apyrue rocyaapersa — uieHsl EADC, BMecTe ¢ JaHHBIMU
dbopMaMu MHOXKECTBEHHOCTH, YKa3bIBAIOT TaKXe IOBTOPHOCTh MpPECTYIICHUN
(PecniyOnuka benapych, PecryOnvika ApMeHus) Wi HEOAHOKPATHOCTh MPECTYTICHUM
(Pecniybnuka Kazaxcran).

COBOKYITHOCTh MPECTYIJICHUMN sIBIseTCS TOM (OpMON MHOXKECTBEHHOCTH, B
IPaBOBOM PETYJIMPOBAHUHU KOTOPOIl Hanbosiee BHICOKHI yPOBEHb TOXKIECTBEHHBIX HOPM
(MoOHsITHE COBOKYIHOCTH; €€ BU/IbI — peabHas U UJleallbHast; paBuia PaBOBOM OLICHKH;
UCKIIIOUEHUSI W3 Kpyra HpecTyIUIeHHH, 00pa3ylouux COBOKYMHOCTb). MecTtom
peanu3anUy pas3MYHBIX MOAXOA0B rocyaapctB — wieHoB EADC k mnpobnemam
MHO>KECTBEHHOCTH SIBJISIFOTCS TMOBTOPHOCTh (HEOJHOKPATHOCTH) MPECTYIUIEHUH U
PELMINB, O YEM MOXKET CBUAETEIbCTBOBATH!

— (akT BBIACIECHHUS TOBTOPHOCTU (HEOJAHOKPATHOCTH) TOJBKO B YTOJOBHOM
3akoHozarenbcTBe bemapycn, Kaszaxcrana u Apmenuy;

— pa3yInyHble CIOCOOBI M TMOAXO/ABI K PEIIEHUI0 MPOoOJIEeMbl MPaBOBOIM OLIEHKH
JIESHUS, CONPSKEHHOTO C COBEPIICHUEM APYIOro MPECTYIUICHHUS;

— pa3nnyus B IPEAYCMOTPEHHBIX UCKIIIOUEHUN U3 Kpyra MPECTYIUIEHUM, KOTOpbIE
MOYKHO TPU3HATh MOBTOPHBIMU (HEOJHOKPATHBIMH);

— 000CO0JIEHHOCTh ¥ HauOOJIbIIast OTAAJIEHHOCTh OT YTOJIOBHOTO 3aKOHO/IATEIbCTBA
rocymapctB — uieHoB EADC mno3unmm YK PK 1mo oTHomeHuroo Kk penuguBy
NPECTYIUICHUH, BbIpaXkarouieecsi B KJ1acCU(UKALMKU Ha MPOCTOM M OMACHBIN PELMJIUB,
OXBATBIBAIOLIUI TOJNBKO TSKKUE U 0CO00 TSKKHME MPECTYIUICHUS.

HeobxoauMocTh NPUHATUS HOBOTO TaMOKEHHOI'O KoJieKca Oblia oOycloBieHa
yBenuueHreM uncia uieHoB EADC, a Takxke peleHneM HacyIIHbIX Ipo0JieM, B IEPBYIO
ouepelb B 00JacTHM MPAaBOBBIX OCHOB coro3a [13, c.28], u wuMIIEeMEeHTANN
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MEKTyHAPOIHBIX 10roBOpoB (16 cornarenuii 1 6 MpOEKTOB COMIAIICHUN ), JEUCTBYIOIINUX
Ha Tepputopun EADC ¢ y4eTom mMoxenaHWi yYaCTHHUKOB BHEIITHEIKOHOMHUYECKOM
JESITEIbHOCTH.

3nauntensHbiM HegocTartkoM TK TC B perynupoBaHuM OTHOLIEHUH OBLIO TO, YTO
0oJbllas 4YacTh MOJIHOMOYHMI TaMOXKEHHBIX OPTaHOB Iepe/iaBajach Ha HAIIMOHAIbHBIN
ypoBeHb rocymapcTs-wieHoB TC, 4To mpuBeno 3a co0oi HE0OXOAUMOCTh YCTpPaHUTh
nansable pasznuuus B TK EADC, B 4acTHOCTH, NpHU OCYLIECTBICHUU TAMOMKEHHBIX
poLEeaAyp, HAYMCIEHUH U B3UMaHUHM TaMOXXEHHBIX MOLUIMH W HaJIOTOB.

IIpaBoBas ocnoBa TK EADC 3anoxeHa B goroBope o cozganuu EADC,
noanucanHoMm 29 mas 2014 r. [14, c. 100] B . Acrane u B Pemennn Komneruun
EBpasmiickoii s3xoHOoMHueckoit komuccun «O mpoekre Jloroopa o TaMokeHHOM KOZIEKCE
EBpazuiickoro saxonHomuueckoro coros3a». B Hoom TK EADC pemiatorcs cienyromniue
HauOoJee aKTyallbHbIE 3a7a4u:

— IPEOJ0JICHNE HEIOUETOB U KOJUIM3U B HOPMATUBHO-TIPABOBOM PETrYIMPOBAHUU
otHontennii B TK TC;

— CHUCTeMaTu3alys 1 Koau(uKaIms akToB 3aKOHOIAaTeNbCTBA cTpaH-uieHoB EADC;

— YMEHBIIEHUE  KOJMYECTBA  OTCHUIOYHBIX HOPM K  HAIlMOHAJIbHOMY
3aKOHOAATENbCTBY;

Jlo Bcrymienus B cuity TamoxkeHHoro konekca EADC nmpaBoBoe peryianpoBaHUe
B Coro3ze ocymecTBisieTrcsi B cOOTBETCTBUM ¢ JloroBopoM o TamMOxkeHHOM Koaekce
TaMOXKEHHOTO coto3a OT 27 HosiOpst 2009 I ¥ UHBIMH MEXTyHAPOIHBIMH JOTOBOPAMU
roCyJAapCTB-YJI€HOB, PEryJUpYyIOIIUMHU pPa3IudyHbIE MPABOOTHO-IIEHUS B YTOJOBHO-
IPaBOBO cepe, 3aKIT0UEHHBIMU B paMKax (pOpMHUPOBaHMSI TOTOBOPHO-IIPABOBOM 0a3bl
TamoskeHHOrO coro3a u EQMHOrO 3KOHOMHYECKOTO IPOCTPAHCTBA M BXOAAIIMMH B
COOTBETCTBUH €O CT. 99 JloroBopa B npaBo Coro3a, ¢ y4eTOM IOJIOKEHUN YKa3aHHOMN
CTaThH.

1 ssaBapst 2018 roma Berynun B aeiictBue Tamoxkennbiit Kogeke EADC (nanee —
TK EADC), koTOpbIi COAEPXKUT MOHATHE npecTymaeHus (cT. 2) [15]. B cooTBeTcTBUM
c . 1 ct. 1 TamoxxenHoro kogekca EBpasuiickoro skoHomuueckoro cows3a B EADC
OCYILLIECTBIISIETCS €AMHOE TAMOXEHHOE pEeryJupoBaHue, BKIIOHallee B ceds
YCTaHOBJICHUE TIOPSAJIKA U YCIIOBUI MEpEeMELIEHUSI TOBAPOB UepPe3 TAMOKEHHYIO I'PaHUILY
Coro3a, UX HaxOXJACHUS U MCIOJIb30BaHUs HAa TaMOKEHHOU TeppuTopun Coro3a nim 3a
ee mpeenaMu, MopsiIka COBEPIICHUST TAMOKEHHBIX OIEepalluid, CBSI3aHHBIX C IPUOBITHEM
TOBAapOB Ha TAMOXXEHHYIO Tepputopuio Coro3a, uX yObITHEM C TAMOKEHHOU TEPPUTOPUN
Coro3a, BpeMEHHBIM XpaHEHHEM TOBapOB, MX TAMOKEHHBIM JI€KIapUPOBAHUEM U
BBIITYCKOM, MHBIX TAMOXXEHHBIX OIEpaluid, MOpsSAKa YIaThl TAMOXKEHHBIX IUIATEXKEH,
CIICIIMATIbHBIX, AHTHJACMIIMHTOBBIX, KOMIICHCAIMOHHBIX TMOIUIUH W TPOBEIACHUS
TaMOKEHHOTO KOHTPOJIS, a TAK)K€ PErNIAMEHTAIIMIO BIIACTHBIX OTHOLUIEHHI MEXITy
TaMOKEHHBIMHU OpraHaMu U JIMIAMH, peau3yIOIIUMHU MpaBa BiIaIeHuUs, M0JIb30BaHUS U
(wnm) pacropsbKeHHsT TOBapaMu Ha TaMoOKeHHOUM Tepputopuu Coro3a WM 3a ee
IpEEIaMHU.

CnenoBarenbHO, OCHOBHAs 0COOEHHOCTh MPECTYIJICHUN CBSI3aHHBIX C TAMOKEHHBIM
3aKOHOJATENbCTBOM 3aKJIIOYAaeTCsl B TOM, 4YTO OHHM COBEPIIAIOTCA B IIPOLECCE
IIEpEMEIICHUs TOBApOB 4Yepe3 TaMokeHHyr rpanuny EADC. Wuaue rosops, 31O
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KPUMMHAQJIbHBIE HAPYIICHUS IMOPsIKa NEPEMELICHUS MPEAMETOB Yepe3 TaMOKCHHYIO
rpanuny EADC. IHMeHHO 3TO CBOHCTBO MPECTYIJICHUN CBHAETEIBCTBYET O
NOCATaTeIbCTBE Ha OOIME MHTErpallMOHHBIE LIEHHOCTH, OOYCIIOBJIEHHBIE HATUYHUEM
eAVHON TaMOXEHHOU Tepputopuu [16, c. 198].

ITog mpecrymnennem TK EADC moHuMaeT mpecTyIUIEHUS WA YrOJOBHBIE
IIPAaBOHAPYLICHHUS], ITPOU3BOJICTBO IO KOTOPBIM OTHECEHO K BEICHHUIO TaMO>KEHHBIX
OpraHoOB B COOTBETCTBUU C 3aKOHOJATEJIBCTBOM IOCYIapCTB-4IeHOB. COOTBETCTBEHHO
U3 CMbICNIa JAaHHON CTaTbu CJEAYeT, YTO IMpPU COBEPIICHUH MIPECTYIUICHUS OyaeT
IPUMEHATHCSA 3aKOHONATENBCTBO TOM CTpaHbl, HA TEPPUTOPUHU KOTOPOU MPOM30LLIO
JIESTHHE.

Ha nannbie aeiictus takxke ykassiBaeT 4. 9 cr. 331 TK EADC B koTOpO# CKa3aHo,
YTO NIPHU YCTAHOBJIEHUU B XOJ€ IPOBENECHHUS TAMOXEHHOM NPOBEPKU IPHU3HAKOB
aJMUHHCTPATUBHOIO MPAaBOHAPYIICHUS WM MPECTYIJICHUS TaMOXXEHHBIMH OpraHaMu
IPUHUMAIOTCS MEPBI B COOTBETCTBUU € 3aKOHOJIATEILCTBOM FOCYIapCTB-WICHOB. Takas
NEeATEeNbHOCTh BO3JIOKEHA Ha TaMOxkeHHble opranbl (. 5 4.2 ctr. 351 TK EADC).
CornacHo crarbe 354 TamokeHHBbIE OpraHbl SIBJISIOTCS OpraHaMy JO3HAHWS U (WIIN)
CIENCTBUS IO JejaM O NPECTYIUIEHUSAX WIM YrOJOBHBIX IIPaBOHAPYIUEHHUSX,
IIPOU3BOJCTBO IT0 KOTOPBIM OTHECEHO K BEICHUIO TAMO)KEHHBIX OPTaHOB B COOTBETCTBUU
C 3aKOHOJATEIBCTBOM T'OCYAApCTB-YJICHOB.

TamoxeHHbIE OpraHbl OCYIIECTBISIIOT ONEPATUBHO-PO3BICKHYIO ACSATENBHOCTH B
LEAX BBIABICHMS JIUL, MOArOTaBIMBAKOLINX, COBEPIIAIOUIUX WM COBEPIIMBIINX
IIPOTUBOIIPABHOE [JE€sHUE, MPU3HABAEMOEC B COOTBETCTBUU C 3aKOHOIATEIBCTBOM
rOCyJapCTB-4JIE€HOB NPECTYILNICHUEM, MWCIOJHEHUS 3alpOCOB  MEXAYHAPOIHBIX
OpraHu3anuii, TaMOXXEHHBIX M HWHBIX KOMIIETEHTHBIX OpPraHOB TIOCYIapCTB, HE
ABisiromnxca wieHaMu Coro3a, B COOTBETCTBHM € MEXIYHAapOIHBIMU JOTOBOPaMH
TOCYIapCTB-YWICHOB C TPETHEH CTOPOHOM.

OrnepaTrBHO-PO3BICKHAS AEATEIBHOCTD OCYLIECTBIISIETCS TAMOKECHHBIMU OpraHaMH
B COOTBETCTBHHM C 3aKOHOJATEIBCTBOM IOCYIapCTB-4JICHOB. TaMO)KEHHBIE OpraHbl BEYT
aJMUHHUCTPAaTUBHBIN mpouecc (OCYIIECTBISIOT MPOU3BOJACTBO) MO JeiaamM 00
aJMUHUCTPATUBHBIX IMPABOHAPYIIECHUSIX U TMPUBIEKAIOT JUI K aJIMHUHUCTPATUBHOMN
OTBETCTBEHHOCTU B COOTBETCTBUM C 3aKOHOAATEIBCTBOM I'OCYIAapPCTB-UJICHOB.

Bunel (cocTaBbl) npecTyIIeHUH U aIMUHUCTPATUBHBIX IPABOHAPYIIECHUH, a TAKXKe
HOPSI0K U TPUHIMIBI MPUBJICUECHUS JIUL K YTOJOBHOW M (MJIM) aJMHHUCTPATUBHOU
OTBETCTBEHHOCTH YCTaHABJIMBAIOTCS 3aKOHOAATEIBLCTBOM IOCYIapCTB-WICHOB C y4€TOM
0COOEHHOCTEM, MPETyCMOTPEHHBIX MEXIYHAPOIHBIMH JIoroBopamMu B pamkax Corosa.

IIpaBoBas MoMoILb ¥ B3aMMOJIEHCTBHE TAMOKEHHBIX OPI'aHOB I10 YTOJIOBHBIM JI€JIaM
U JienaM 00 aMUHUCTPATUBHBIX MPABOHAPYLIECHUSIX OCYIIECTBISIOTCS B COOTBETCTBUU
C MEXIYHAapoIHBIMH JoroBopamu B pamkax Coro3a M (WiIM) MEXAyHapOAHBIMU
JIOTOBOPaMHU TOCYJIapCTB-YJIEHOB C TPEThEM CTOPOHOM.

CMBICTIOBOIT M HOpPMAaTUBHOM 0a30i1 MNPECTYNHBIX HApyUIEHUH YTOJIOBHOIO
3aKOHOJATEIbCTBA ABISIOTCS HOpMbI OcobenHoi yactu YK P®, pernmamentupyromiye
OTBETCTBEHHOCTh 32 OOIIECTBEHHO OIMACHBIE JIESIHNUS, COBEpIIAEMbIE IIPU NEPEMEILIEHUN
TOBAapOB WM HUHBIX IMPEIMETOB Yepe3 TaMOKEeHHYI rpaHuny Coro3a, a Takke
BBIPAKAIOIIMECS B APYTUX NPenyCMOTpeHHbIX YK P® HapylieHusaX 3aKOHOAATEIBHO
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3aKpEIUICHHBIX IPAaBWI TAMOXXEHHOW ACATEIBHOCTH HA TEPPUTOPUH TamMOKEeHHOTO
coro3a.

Takum 00pa3om, JaHHBIM HOPMAaTMBHO NMPABOBOW aKT YKa3bIBae€T HA TO, YTO IO
cux nop B paMkax EDAC oTcyTCTByeT MOHSTHE U HAMEKU Ha COBMECTHBIE (00IIMe)
YIOJIOBHO IPaBOBbIE HOPMBI U OCHOBHOE OpeMs paccielOBaHUs U IMPeryNpeKICHUS
IIPECTYIUICHUH JIE)KUT HA HALIMOHAIBHBIA TAMOKEHHBIX OpraHax crpad yyactHul EADC.
B cBow ouepenp 3T0 CBUACTENBCTBYET M O YaCTHUYHOM MHTEIPAllMM HALMOHAJIBHOIO
npaBa cTpaH y4yacTtHull B pamkax EADC, moCKoiIbpKy Kak MoKa3asl aHaIu3 B OOJBITUHCTBE
CTpaH-y4aCTHHI] OJUHAKOBBIE MOAXOJbl K (POPMHUPOBAHUIO MOHATHUS MPECTYIUICHUS U
€ro Kareropusaruu.
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Customs Code of the EAEU are revealed.
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AEATEJIBHOCTDb MECTHbBIX OPTAHOB BJIACTU TOHBACCA
11O OBECHHEYEHUIO BE3OITACHOCTH JOPOKHOI'O JIBUXEHUSA
B 1952-1956 I'T.

B HpeI[CTaBHeHHOﬁ BHUMAHUIO CTaTb€ Ha OCHOBC ApPXMBHBIX MaTCpHaJIOB IMPOAHATIU3UPOBAHBL
KJIFOUCBBIC HAIpaBJICHUA OpFaHI/I?,aHI/IOHHO-HpaBOBOﬁ ACATCIIBHOCTH MECTHBIX OPraHOB BJIACTHU
Honbacca nmo obecrieueHH0 0€30MaCHOCTH JOPOKHOTO JIBMXKEHUS B cepelnHe XX Beka.

Kniouesnle cnoga: MecTHbIE OpraHbl BIACTH, OOeciedyeHre O€30MacCHOCTH JOPOKHOTO BHKEHHUS,
JOPOXKHO-TPAHCIIOPTHOE TPOUCIIIECTBUE, aBAPUHHOCTb.

B coBpemeHHBIX ycnoBHAX 0c000€ BHUMAHHE YYEHBIX U MPAKTUKOB YAEISETCS
BoIpocaM oOecrneueHusi 0e30MacHOCTH JOPOKHOTO JABUKEHUS, CHUKEHUS YpPOBHS
JOPOKHO-TPAHCIIOPTHBIX MPOUCIIECTBUM U YMEHBUICHUS TSXKECTH MX IMOCIEICTBUNA —
COXpaHEHHE XU3HU U 37I0POBbS TPAXKTaH

[Ipobnemam obecrieueHus: 6€30MaCHOCTH JTOPOXKHOTO JABMKEHHUSI B COBPEMEHHOM
UCTOpUOTpadUH MOCBSIIECHO 3HAYUTETHHOE KOJTHYECTBO HCTOPHUKO-IOPUINICCKHIX padoT,
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Takux yueHbix kak M. b. Adanacees, JI. B. Baguno, E. A. Boiitenkos, A. C. KButuyk,
A. M. Manyk, O.C. CunopoBa, B.U. CykoBumun, A. E. llleBuenko. OnnHako
MCCJICIOBAaHUSI B PETUOHATIBLHOM aCITIEKTE €III€ HE HaXOSAT CBOETO JOIKHOTO OTPasKCHHUS
B HAyYHOU JIUTEpATypE.

NmMeHHO 0COOEHHOCTHM OpPraHU3alMOHHO-TIPABOBOM NIESITEIHBHOCTH MECTHBIX
OpraHoB BJIACTU MO OOECMEYEHUI0 O€30MacHOCTU JOPOKHOTO JIBHXKEHHSI B TaKON
CJIOKHBIN TMEPHOJ] TOCYyAapCTBEHHOTO pa3BuTHs 1952-1956 rT. mpuobperatoT 0codyro
3HQUMMOCTh, TaK KaK TO3BOJSIOT HEMOCPEACTBEHHO B PETHOHAJIBLHOM pa3pese
pOoaHATM3UPOBaTh APHEKTUBHOCTH IPUHUMAEMBIX MEp, IPOCIEAUTh OCOOCHHOCTH UX
MPaKTUYECKOM peain3aluy, a TAKKE BbISIBUTh MMO3UTUBHBIE TEHJICHLIUU U HETaTUBHBIC
(bakTopsl HA KOHKPETHBIX MPUMEpax.

B nanHoM koHTEKcTE, 0COOYI0 3HAYUMOCTH MPUOOPETAET MCTOPHUKO-IIPABOBOI
aHauu3 JEsATEIbHOCTH PETHOHAJBHBIX OpPraHOB BJIAacTH B cdepe obOecnedeHHs
0e30MacHOCTH JTIOPOKHOTO JBM)XKEHUsS, Ha mpuMmepe JlOHEIKOro peruoHa, 4tro u
00yCJIaB/IMBaET aKTYaIbHOCTh, HAYYHYIO U MPAKTUYECKYIO 3HAYMMOCTD MTPEICTABICHHOTO
UCCJICIOBAHUS.

3HAUUTENbHBI HIKOHOMUYECKUU A(P(PEKT HHIYCTPHAIBHOTO MPOU3BOJICTBA
JHonbacca B 50-x rogax cnocoOCTBOBaj aKTMBM3AIMKM pOCTa aBromapka peruona. Ilo
CPaBHEHMIO C JOBOEHHBIM mepuoaoM 1940 1. (5737 exn.) xonmuecTBO aBTOMOOMIIEH B
1950 r. nocturino 31223 en., a B KOHLE NATOM MATUIETKU yBeIHUMIOCh HAa S1 % 1o
cpaBHeHuto ¢ 1950 rogom. Ilpu 3Tom yke B 1955 . oTMeuancst pocT He TOJIBKO FPy30BOrO,
HO M JIETKOBOTO TpaHcmopTta— B 3,8 pasa, aBroOycHoro — B 2,5 pasza [, m. 14].
3HAUUTENBHOE KOJIMYECTBO TPAHCIOPTHBIX CPEACTB HAa Hadayuo 1955 1 Takxke
HAOII0AI0Ch Y MHANBUAYAIBHBIX BlaaenbieB — 6omee 30 Toic. [2, 1. 100]. D10 OBLIO
00yCIIOBJICHO 3HAYUTENILHO YBETUYMBAIOIIMMCS CIIPOCOM Ha JIETKOBBIE aBTOMOOWIH U
MOTOITMKJIBI Cpeu HaceneHus [3, i. 126].

B Bumy OypHOI NMHAMUKH aBTOMOOWIM3AllMM M KaK CJIEICTBUE aBapUUHOCTH,
MECTHBIE MAPTUIHO-COBETCKUE OpPraHbl BO B3anmMojAcHcTBUH ¢ ['0caBTOMHCHEKIMEN
AKTUBU3UPOBAIU JEATEILHOCTh MO 00ecTedeHI0 6€30MacCHOCTH TOPOXKHOTO JIBUKEHUS
Ha OCHOBE aHaJIM3a COCTOSHUSI 0€30MaCHOCTHU JIOPOXKHOTO JBIKECHHS, (aKTHUYECKOM
JTUHAMUKU JOPOXKHO-TPAHCIIOPTHBIX MPOUCIIECTBUN U, CaMOE€ IJIaBHOE, — BBIPAOOTKE
3¢ ¢deKkTuBHBIX Mep OOpbOBI C aBapUMHOCTBHIO HA aBTOTpaHcrnopte [4, 1. 125].

Tak, npenocranenHas ['ocaBronncneknuen napopmaiuss CTaIMHCKOMY TOPKOMY
KII(6)Y oTHOCUTENbHO IIJIOXOTO COCTOSIHUS BOCIHTATEIbHOW pPaboOThl B psiae
aBTOXO34MCTB TMOCHYXHWJIa OCHOBaHMEM s mnpuHsatas 8§ ampens 1952 ropa
cootBeTcTBYytomIero pemieHuss Ne 8/10, oOsS3bIBAIOLIETO PYKOBOAUTENEH aBTOXO3SHCTB
YCUJIUTh TPYAOBYIO AMCIUIUIUHY U MPHUHATH MEPHI MO TMOBBIIICHUIO KBATU(PUKALIII
BOJIUTEIILCKOTO COCTaBa. A Ha OCHOBE U3yUYEHHS COCTOSIHUS o0ecrieueHus: 0€30MacHOCTH
JIOPOXKHOTO JABUKEHUSI B peruoHeE, B Topojie CTaauHO JUisl pa3rpy3KH OTIEIbHBIX YITHI]
OBLIO YCTAHOBJICHO OJHOCTOPOHHEE IBIKCHHE W JOMOJHHUTEILHO 000pymoBaHo 15
JTOPO>XKHO-CUTHAIBHBIX 3HAKOB.

B Bopommnosrpazne no XomaraicTBy YNPABICHUS MUIMLHAHA TOPUCIOJIKOM 17
deBpans 1952 1. yTBepaun pemieHue 00 OpraHU3alMd Ha OTACJBHBIX YIUIAX
OJTHOCTOPOHHETO JBUKEHHUS TPYy30BOr0 aBTOTpaHcnopra [35, ¢. 119], uto B ganpHeiem
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MO3BOJIMJIO ONTUMH3UPOBATH TPAHCIOPTHBIE MOTOKH M YMEHBIIUTH KOJUYECTBO
aBapUIHO-OINACHBIX YYaCTKOB.

JlesTenbHOCTh MECTHBIX OPraHOB BJIACTH OTHOCHUTEIHHO YIYUIIEHUS TEXHUYECKOTO
COCTOSIHMSI aBTOTPAHCIIOPTA TAKXKE UTpajia 3HAYUTENBHYIO poib. Tak, B COOTBETCTBUHU
¢ pemerremM Bopommosrpaackoro ooaucnonkoma ot 30 mas 1953 . Ne 4 «O06 utorax
MIPOBEJIEHHOTO TOJIOBOTO TEXHUYECKOTO OCMOTpa aBTOTPAHCIIOPTA HAPOAHOTO XO3SMCTBA
Bopommmnosrpaackoii o6mactuy [6, 11. 57], ObUI0 YCTAaHOBJICHO, YTO B PSAJIE AaBTOXO3SUCTB
TEXHUYECKOE COCTOSIHHUE TPAHCIIOPTa OCTAETCSI HA HU3KOM YPOBHE, a B HEKOTOPBIX — Ha
rpanu paszBana. [103ToMy pyKOBOIMUTENTH aBTOXO3SHUCTB OOS3BIBAIMCH CYIIECTBEHHO
YAYUYIIUTh TEXHUYECKOE COCTOSTHUE aBTomnapka [6, 1. 61]. OgHako, Kak CBUJETEIbCTBYIOT
U3JIOKEHHBIE apXUBHBIE MaTEpHUAJIbl, PEIICHHUS] MECTHBIX OPTraHOB BJIACTU B BOIPOCAX
YIAy4ILIEHUS SKCIUTyaTallii aBTOTPAHCIIOPTA €IlIe HE BBHICTYIANIN 3JI0T'OM X COOJIOCHUS
COOTBETCTBYIOIIUMH PYKOBOAUTEISAIMH. ITy HETaTUBHYI TEHICHIIMIO YIaJOCh
MPEOIONIETh TOJBKO ONarojapsi TIIATeIbHOM MpoBepke opraHamu [0CaBTOMHCIEKITUU
BBITIOJTHEHHUSI PYKOBOJICTBOM aBTOXO3SIMCTB YyKa3aHUN HCTHOJHUTEIBHBIX BIACTEH
PETHOHOB.

Takxke oOecrneyeHnt0 OE30MACHOCTH JOPOKHOTO JBUKEHUS B PETHOHE
cnocoOcTBoBano U pemeHne CramuHckoro obmucnonkoma ot 13 urong 1956 r. «O6
YIAYYIIEHUH TEXHUYECKOTO COCTOSHUS OO0JIAaBTOMOTOTPAHCIIOPTa W yKPEIUICHUs
JTUCIHUIUTMHBI B aBTOX03sMicTBax CrammHckon obmactm» [7, m. 201-203].

B nenowm, B nepoii nosoBuHe 50-X roJ0OB COCTOSTHUE aBAPUITHOCTH HA TPAHCIIOPTE
OCTaBaJIOCh HE YAOBIETBOPUTEIBHBIM, (UKCHUPOBAIOCH 3HAYUTEIHLHOE KOJUYECTBO
JIOPOXKHO-TPAHCIIOPTHBIX MNpouciecTBui. Benb, Tonbko 3a 10 mecsue 1955 B
pe3ynbTaTe aBTOIOPOKHBIX aBapuil Ha Tepputopuu CTaTMHCKON 00NIacTH MOCTPaIaio
447 yenoBek, u3 koTopbix 149 morubno. B cBs3u ¢ yem, bropo Cranunckoro o6koma
KII(6) VYkpaunst 27 nekabps 1955 roma 00s3a10 pYyKOBOACTBO MECTHBIX
MIPaBOOXPAHUTEIILHBIX OPTaHOB YCHUJIUTH OOPHOY C MPOMCHIECTBHSIMHU Ha TPAHCIOPTE
[8, m. 27, 30]. [TockonbKy, nanuble 1955 roma BecbMa HEraTUBHO CPaBHUBAJHUCH C
NpeIbIIYIIUM TIepUOJIOM — 3a Bechb 1953 rom wumeno mecto 274 HOpOXHBIX
IIPOMCIIECTBUSI, OT KOTOPBIX MocTpanano 393 dyenoBeka, B ToM uuciie 120 genoBek
noru6no [9, 1.206]. U 310 HEe cMOTps Ha TO, uTO B siHBape — (deBpane 1955 roma
['ocaBToMHCIIEKIIMEN BO BCEX rOpoJax U pailoHax o0JIacTH MPOBE/IeHa MePEeIK3aMEHOBKA
modepckoro cocraBa [10, 1. 72]. To ecTh NpaBOOXpaHUTENbHBIE OpraHbl, 0e3
OpraHU3allMOHHO-ITPABOBOM MOAIEPHKKH MECTHBIX OPraHOB BIIACTU B IOJHOW MeEpe C
npobseMoil obecnieueHrs 0€30MacHOCTU JOPOKHOTO JIBUKEHHUSI B YCIIOBUSAX OypHOM
ABTOMOOMJIM3AIIMU PETUOHA CIPABUTHCS HE MOTIIH.

NHTEHCUBHBIN pPOCT aBTOMAapKa, TPY30BBIX MEPEBO30K aBTOMOOUIIBHBIM
TPAHCIIOPTOM OOIIIETO MOJE30BAHUS U ITUPOKOE PA3BUTHE MEXKITYTOPOIHOTO U MECTHOTO
aBTOOYCHOTO JBMIKEHUSI HA TEPPUTOPUU PETHUOHA, YKE HE MOIIIM B MOJHOU Mepe ObITh
obOecreueHbl CYyIIECTBYIOIICH aBTOJOPOXKHOM ceThbio. JlaHHBIE O0OCTOSITEIHCTBA
notpeboBany AanbpHeero u 6ojiee CKOPOCTHOTO CTPOUTENHCTBA CETH JOPOT Ha
tepputopuu Jlonbacca st obecrieueHus: 6ecrnepeOOMHOro KpyIroroJuYHOro Mpoes3aa
aBTOMOOMJILHOTO TpaHcmopTa. OQHAKO TUTAHBI CTPOUTENHCTBA JOPOT BBIMOIHSIUCH
HEYJOBJIETBOPUTEIbHBIMU TeMNaMu (rooBoil miaH 3a 6 MmecsueB 1955 roma Obn
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BBINIOJIHEH MO J0oporaM pecnyonukaHckoro 3HadeHust Ha 40 %, noporam MeCTHOTO
3HayeHust — 48 %) [11, 1. 185], ocoGeHHO MO aBTOMOOUIBHBIM JIOPOTaM C TBEPABIM
HOKpbITHEM — B TermbMaHOBCKOM, J13epsknHckoM, b. HoBocenkoBckom, KpacHoapmeiickom
U AnekcaHApOBCKOM paiioHax. IIpu 3TOM B JTOPOKHOM CTPOUTEIHCTBE HAOIIOAAIUCH
(aKThl HEKAYECTBEHHOIO BBIITOJHEHHS padOT U BBEJICHHE B HKCILTyaTallUi0 0OBEKTOB CO
3HAYUTEIbHBIMU HEJIOJIEIKAMH, B TOM YHUCJIE 110 IPUYUHE OTCYTCTBUS MEXaHU3MOB JJIs
peMoHTa ac(aabTo-O0ETOHHBIX J0POI, PEMOHT KOTOPBIX MPOU3BOAWICA BpyuHyto [11,
1. 197]. lanable QaxThl, HE TOJIBKO 3HAUMUTENBHO YXYIIIAIU 3KCILTyaTalUIo JO0pOr U
NPUBOAWIIN K JIONOJHUTENBHBIM 3aTpaTaM CPEJCTB HA UX PEMOHT, HO TAK)KE€ HEraTHBHO
CKa3bIBAJIUCh U Ha oOecreyeHnu Oe30MacHOCTH JOPOXKHOro JBHkeHus. OuepyeHHas
npoOneMaTuka HabMogaIach HE TOJIBKO B paoHax 00JacTH, HO TaKXKE U B CaMOM
obnactHOM LieHTpe — I. CTaJIMHO, T7Ie B HEYJOBIETBOPUTEILHOM COCTOSHUU COZIEPKaTUCh
TOPOJICKHE JOPOTH M OCOOCHHO JIOPOTM Ha OkpawHax ropoza [12, i. 106].

JlanHbIE oOcToATensCTBa  OOYCIOBHIU HEOOXOJUMOCTh  TNPHUHATHUSA
COOTBETCTBYIOLIUX OpPraHU3aLMOHHO-NPABOBBIX MEP, KOTOPbIE HALUIM CBOE IPABOBOE
3aKperieHue B penieHnu ucronkoma CranuHckoro odncosera Ne 271 ot 1 anpens 1955
roaa [13, 1. 196-198]. Pemiennem npeaycmaTrpuBaoch yCTaHOBJIEHUE CUCTEMATUYECKOTO
KOHTPOJIS 38 IPOBEJACHUEM JOPOKHO-CTPOUTENBHBIX paboT, 0OecrieueHue BbIIIOJTHEHUS
IUTAaHA CTPOMUTEIBCTBA, & TAK)KE U JOMOJHUTENIBHOIO 33a/1aHUsI HA CTPOUTEIBCTBO JOPOT
B 1955 rogy no xaxnomy paiiony [ 13, 1. 204]; npuHATHE HEOTIOKHBIX MEP K YCUIICHUIO
3arOTOBKU M BBIBO3KH JIOPO’KHO-CTPOMUTEIBHBIX MAaTEPUATIOB CO CTOPOHBI 0OJACTHOTO
yIpaBJIeHUs] aBTOMOOMJIBHOTO TPAHCIOPTA U IIOCCEUHBIX JAOPOI, PalHCIOIKOMOB.

Taxoke 171 KaYECTBEHHOTO UCTIPaBieHUs cuTyauuu CTaIMHCKUANA 0OTUCTIONKOM 28
anpesst 1956 roma npunsan pemenne «O CTPOUTENBCTBE MOABE3A0B OT PAOHHBIX
IEHTPOB K JI0poraM o01Iero nojas3oBanus odmactu» [14, n. 37-38], a B pacriopspkeHUN
No 257-p ot 21 anpens 1956 1. [15, 1. 159-160] nopyuun opranam MUIMIIMM Ha MECTaxX
OKa3bIBaTh aKTUBHYIO IOMOIIb JOPOKHBIM OpraHaM B 00ph0€ ¢ HapyIIUTEIIMHU MPaBUI
M0 COXPAaHHOCTH aBTOAOPOL.

Poct aBTOmapka permoHa, BMECTE C HEAOCTAaTOYHO WHTEHCHBHBIMM TEMIIAMH
JIOPOKHOT'O CTPOUTENILCTBA MPUBOAMI U K OCIIOKHEHHIO IOPOKHOW OOCTAaHOBKH, YaCThIM
JIOPOKHO-TPAHCIIOPTHBIM IPOUCIIECTBUAM C JKEPTBaMHU cpeau HaceneHus. Iloatomy B
HEJSIX YIy4lIEeHUs] TUCHUIUIMHBI U MOPSIIKAa JABMXKEHUS TPAHCIOPTA U MEIIEXOJI0B 0
yJAMLIAM U 10poraM o0IacTH, MpeIyNpeKACHUs aBapyii, HAe3/10B U HECUACTHBIX CIIy4aceB,
T'ocaBronmHcnekuuenr CTaaMHCKoOM 006JacTi ObIJI0O MHUITUMPOBAHO MPUHSATHE MECTHBIMU
OpraHaMH BJIACTH COOTBETCTBYIOIIMX HOPMATHUBHBIX akToOB [16, 1. 299-300, 304]. Co
cTopoHbl OrOpo oOkoma CramumHcKoW oOnactu 15 mapra 1955 roma Takke OBLIO
MHULIMMPOBAHO NMpHUHSTHE perieHus «O Mepax Mo MpeaypexaeHUI0 aBapuil Ha KeJe3HO-
JOpOXHBIX Tepeeznax» [17, 1. 86].

Otmetrum, uto pazpaboranHbsle opraHamu ['AUM opraHu3anmoOHHO-IPABOBBIE
MEPOIPHUATHS HALUIM CBOE IMPABOBOE 3aKperuieHue B Pemenun mcronkoma Ne 385 or
27 ampensa 1955 roga «O coOmogeHUN MpaBU JBUKEHHS MO yIULAM U Joporam
CranuHckoi o0racTuy.

JIOKYMEHTOM HpelycMaTpuBajioCh: O0053aTh PYKOBOAMTENEH YUpPEKICHUH,
NPEAUPUATUI W OpTraHW3alldi, HAa4aJbHUKOB TPAHCIIOPTHBIX XO35KCTB, 3aBrapos,
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MEXaHUKOB, IO(PEPOB, €370BbIX, TUPEKTOPOB TPaMBAHO-TPOIIEHOYCHBIX M KOHHBIX
MApKOB, a TAK)KE€ MHIAUBUAYAJIbHBIX BIAJIENbIEB TPAHCIIOPTA CTPOI'O BBINOIHSTH [IpaBUiIa
JNBWKEHUSI U yKa3aHUs JOPOKHBIX 3HAKOB, CHUTHAJIOB cBerodopa U TpeOoBaHUU
PaObOTHUKOB MUWJIMLMU; YCTPAHATh MPUYHMHBI, BIMSIONIME HA 0€30MaCHOCTh JBHKEHUS
TpaHCIIOPTa M  IEMIEXOA0B  (HEHCHPABHOCTh W  HEAOCTAaTOYHYIO  OXpaHy
KEJIE3HOAOPOKHBIX TIEPEE3/I0B, PIThE KaHAB HA MPOEIKEN YaCTH IMyTH U HA TPOTyapax
0e3 cobmoneHnst Mep 6e30MaCHOCTHU JIBUKEHUS, CKIIaIbIBAaHHUE TPy3a Ha IyTH, YCTAHOBKY
y MEPEKPECTKOB KMOCKOB U JPYTUX MPEIMETOB, 3aTPYIHAIOIIUX BUIUMOCTb, OCTAaBICHUE
JIOPOXKHBIX MalllMH HA MYTHU U T.J.).

B oTHOmIEHNM rpak1aH — HEMOCPEICTBEHHBIX YYACTHUKOB JIOPOKHOTO JIBUKEHUSA,
peuIeHueM BMEHSUIOCh HEYKOCHHMTENIBHO COOJII0[aTh BCE NpaBUjia JABUKEHUS U
NOJIb30BaHUs TPAHCIIOPTOM: XOJIUTH TOJIBKO IO TPOTyapy WJIM OOOYMHE JOPOTH,
NEPEXOIUTh YJIULBI HA MEPEKPECTKax MpH 3eJeHOM cBeTe cBeTodopa, He mepederarb
yIauIy mnepen ONM3KO UAYIIUM TPAaHCIOPTOM, HE OCTaHABIMBATHCS HAa MOBOPOTAX,
NOJbEMAX, 3aKPYIICHUSAX, BXOAUTh U BBIXOAMTH M3 TPAHCHOPTHBIX CPEICTB TOJBKO Ha
OCTaHOBKaxX, HE €3[JUTh Ha MOJAHOKKAaX TpamBasi U Ha OOpPTax Ky30BOB aBTOMOOMIIEH, HE
CTOATHh B Ky30B€ MPHU JIBM>KCHHUH, HE JOIMYCKATh UIP W MIAJIOCTEH AETeil Ha MpOe3kKeil
YaCTH MyTH U T.IL

[IpunsTOoE pelieHue, MNPeIycCMaTpUBajIO HE TOJBKO OpPraHU3alMOHHbIE U
IIPEBEHTHUBHBIE MEPONIPUATHUS IO COONIOACHMSI MPABUII JOPOKHOTO ABMXKEHHUS, HO TAKKE
U aJIMUHUCTPATUBHbIE MeEpbl JUIsl HapyLIMUTENEH, KOTOpPhIE HAKJIAJbIBAIIUCh
HEMOCPEACTBEHHO PabOTHUKAMHU MUJIMIIHU.

[TporpeccuBHBIM CBOMCTBOM pelIEHUsI ObLT TOT (PakT, 4To ObLIa MpenrycMOTpeHa
BO3MOXKHOCTh 00KaJIOBaHUS MIPUHSATOTO aIMUHUCTPATUBHOTO B3bICKaHMs. B yacTHOCTH,
aJI00bl Ha HETIPaBUJILHOE HAJIOKEHUE a]IMUHUCTPATUBHOTO B3bICKAHUS, B COOTBETCTBUU
co crarbsiMu 55 u 71 AamunuctparuBHoro kogekca YCCP, moru mopaBaThCsl B
TPEXIHEBHBIN CPOK MCHIOIKOMaM ['oppalicOBETOB M HaYaJIbHUKaM MWLM [ 16, 1. 299—
300, 304].

OTMeTHM, Y4TO 3HAYMTENIBHOTO BHUMaHUSI B paMKax obecriedeHus 0e30MmacHOCTH
JIOPOKHOTO JIBHJKEHUSI B PETMOHE TPeOOBaJl HE TOJIBKO aBTOMOOMIIBHBIN TPAHCIIOPT, HO
TaK)ke W OOIIECTBEHHBIN — penbCcoBbI (TpamBau). OCOOEHHO aKTyallbHOW JaHHAas
npobsieMaTyKa BbIIIUIA HA TIEPBBIM TUIaH B KPYMHBIX MPOMBIIIIEHHBIX TOPOJIaX PErHOHA.
Tak, B pe3ynbTare HEYAOBIETBOPUTEIBLHOTO COOIONEHUS CIYXEOHBIX HMHCTPYKIIMM,
HapYIICHUS PaBUII TEXHUUECKOM SKCIUTyaTaliuy U 0€30MacHOCTH JBMKEHHSI TIEPCOHATIOM
MOE3AHbIX OpUraja U HU3KOW MPOU3BOJICTBEHHOW NHUCUHUIUIMHBI B CIIyKO0axX JBMKEHUS,
TOJIbKO 3a 5 MecsueB 1955 rona Ha nuHUsAX roponoB MakeeBku, XKnanoBa u ['opioBku
C ydacTHeM TpaMBaeB mpowu3ouuio Oonee 20 aBapuif, B TOM YHCII€ UMEIH MECTO
HecyacTHbIe ciaydau ¢ JofapMu [18, 1. 101]. [ToaToMy B 1eNIIX KOPEHHOTO YIIy4IICHUS
00CTyKMBaHUS HACEJIEHUs TPaMBallHBIMH MEPEBO3KAMM, UCIIOJIKOM O0JIACTHOTO COBETA
10 mrons 1955 roma npuHsI psa OPraHU3aMOHHO-IIPABOBBIX MEP, KOTOPHIE HAIIIA CBOE
npaBoBoe 3akperieHue B Pemennn «O paboTe TpamMBaWHBIX XO3SMCTB B TOpojax
Makeeske, XKnanose u ['opnoBke» [18, 1. 101-104]. Hanbonee 3HaunMbIiMu MEpPaMH TIO
NOBBILICHUIO O€30MAaCHOCTH JBW)KEHMS CTajH: IOBBIIICHHE TPeOOBAaTENbHOCTU K
pabOTHHKAM TpPaMBalWHOTO XO35MCTBAa, B YAaCTHOCTU — HE JIOMYCK Ha JOJIKHOCTHU
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CBSI3aHHbIE ¢ 0€30MAaCHOCTBIO JIBUKEHHS JIUI] HE COOJIIOAAIOIINX TPEOOBaHUS MPaBUI
TEXHUYECKOW HKCIUTyaTalluH; PACCMOTPEHUE KaX<I0M aBapuu, Hae3la, CTOJIKHOBEHHS,
HECYACTHOTrO CIy4au C JIIOJbMHU KaK YpEe3BbIYAITHOIO MPOMUCILIECTBUS, C MPUBJICYEHUEM
BUHHOBBIX K CTPOrOM OTBETCTBEHHOCTH. Takke B LENSIX NoAAepHKaHUsS OOIIECTBEHHOTO
HNopsilIka MpH TEPEeBO3KE MAacCaXKUPOB U, OCOOEHHO OOpbOBI C «BHUCYHAMUY,
IpeyCcMaTpUBaJIOCh MPUBIIEKATh B MOMOUIb pa0OTHUKAM TpamBasi OpraHbl TOPOACKON
MWINIUH, YCTAHOBUB JI€KYPHBIE TIOCTHl B MECTaX HAaMOOJBIIETO MacCa)KUPONOTOKA U
Ha OTJAJIEHHBIX OT IIEHTpa ropojaa mapupyrtax. Kpome Toro, mpeaycMmarpuBaluch U
IPEBEHTUBHBIE MEPbI, B YACTHOCTH YJIyYIIEHHE MACCOBO-BOCHHUTATEIbHOM pabOTHI,
YKpEIJIEHHE POU3BOACTBEHHOM JUCLMILIMHBI CPEIN IEPCOHANIA, yCTPAaHEHNE TEKY4eCTH
KaJpOB, OpraHu3alusl COLUAINCTUYECKUX COPEBHOBAHUM U T.II.

B cBs13u ¢ OypHBIM pOCTOM aBTOTPAHCIIOPTA U YBEINYEHUEM KOJIMYECTBA IOPOKHO-
TPaHCIOPTHBIX MPOMUCIIECTBUIA TaKXke BO3HUKIIA HEOOXOIUMOCTh U INTyOOKOro aHajan3a
COCTOsIHUSI oOecreyeHus: O€30MacHOCTH JOPOXKHOTO JIBM)KEHUS Ha TEPPUTOPUU
Jlonbacca. DTO MNO3BOJISAIO HE TOJBKO BBIBUTH MPOOJIEMHBbIE MOMEHTBI, HO U
CIUTAHUPOBATh MEPONPUITUS 1O OOpbOe ¢ aBapHilHOCTHIO. B 0003HaUYEHHBIN nepuoj
HAYMHAIOTCS MEPBBIE MONBITKM CMEHUTh OPTaHNU3allMOHHbIE IOAXOAbI. B yacTHOCTH, 3TO
OTPaXXEHO B pelieHuu ucnoiikoma r. CtamuHo ot 26 HosOps 1952 . mog Ne38/1221 [19,
1. 44-45], xoTopoe OBUIO HPUHATO C 1IeNbI0 oOecreueHus: 0e30MacCHOCTH JIBHKCHHS
aBTOMOOMJIBHOIO M 3JIEKTPOTPAHCIIOPTA U MPEAYIPEKACHUS TOPOXKHBIX TPOUCIIECTBUI
C YEJIOBEUECKMMH KepTBaMH. XOTs JEHCTBUE NPABOBOIO aKTa M PACIPOCTPAHSIIOCH
TONMBKO Ha 3uMHUMN nepuon 1952—1953 rr., Bce ke 310 ObUTH A (HEKTUBHBIE TOMBITKA
BbIPAOOTKM KOMIUIEKCHOTO perieHus. OTMETUM, 4TO B JajlbHEHIIEM pEeruoHaIbHbIE
opraibl BJacTH Oojiee TIIATEIBHO M NPEIMETHO NOAXOAWIM K O00ECHeueHUo
0€3011acCHOCTU JOPOXKHOTO JIBUKEHMSI TPAHCIIOPTA U MELIEXOJ0B B OCEHHE-3MMHUI
IIEPUOJI, YTO HAXOAUT CBOE OTPAKEHHE U B COOTBETCTBYIOIIMX HOPMATUBHO-IIPABOBBIX
aktax «O0 obecrnieueHnH OE30MACHOCTH IBUKEHUS TPAHCIIOPTA U MEIIEX0I0B B OCEHHE-
3uMHHM niepuoay 3a 1955 [20, n.416—417], m 1956 . [21, m. 324-325], a Takxke B
pemennn CranuHckoro oomucnonkoma Ne 1038 ot 28 nexabpst 1956 r. «O conepkanuu
B MPOEPKEM COCTOSHHUM BAKHEHIIMX aBTOMOOWJIBHBIX JOPOT MO O0JacTH B 3UMHUMI
nepuon 195657 rr» [22, n. 237-238].

B pemenun Cranunckoro obmucrnonkoma (Ne 38/1221) mpemycMarpuBaiuch He
TOJIbKO OpPraHU3aLlMOHHBIE Y aJAMUHUCTPATUBHBIE MEPBI, HO TAKXKE€ M MEPONPHUATHUSA
IpeAyNpEeaUTENbHO-aTUTAIIMOHHOIO XapakTepa A1 HAaceJIeHMs: CUCTEMaTH4eCKoe
NPOBEACHHUE pajuonepead U oOpalleHuil Mo 0e30MaCHOCTH YIMYHOTO JBUKEHUS TS
BOJIMTENIEH W JI€TE€W; BBINYCK CIELHMAIBbHBIX IUIAKaTOB, JIMCTOBOK W NaMATOK IO
0€e30MacHOCTH JBMKEHUS B 3MMHUX yCIIOBUsX. B cpepe 0Opa3oBaHus akIEHTUPOBAIOCH
BHUMaHHUE Ha OpraHU3alMy CUCTEMAaTHYECKUX Oecell B IIIKOJIaX ¢ YYeHUKAMHU O TMpaBHiIax
MOBEJICHUS Ha YJIHIIAX, OCOOEHHO O HEAOIMYCTUMOCTH KaTaHMs Ha cajla3Kax, JIbDKax U
KOHBbKax Ha MPOE3KEN YacTH.

Oprasau3allMOHHO-IIPaBOBast JI€ATEIBHOCTh MECTHBIX OPraHOB BJACTH IO
IPOTUBOJEHCTBUIO aBApUITHOCTM HA ABTOTPAHCIOPTE IMO3BOJIsLIa B IOJIHOM Mepe
KOHCOJIMINPOBATh YCUJIUS Pa3IMUHbIX aIMUHUCTPATUBHBIX OPraHOB, aBTOTPAHCIIOPTHBIX
OpEeanpUsITUA U O0IIECTBEHHOCTU. [IpHOpPUTETHBIM HamNpaBiIeHUEM CTalla peanu3alus
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HIMPOKOTO CHEKTpa MpeayNpeluTeNbHbIX, a HE aJIMHHUCTPAaTHUBHO-KapaTelbHbIX
MEpOIPUATUH, MpornaraHja 0e30MacHOCTH JOPOXKHOTO ABUKEHHUS U COOJIOACHHE
YCTAHOBJIEHHBIX MpaBWJI TOBEIECHHUS MYyTEM CO3JaHUsl  COOTBETCTBYIOLIETO
MH(GOPMAIIMOHHOTO NOJIS: MPOBEIEHUE aruTallMOHHO-MACCOBBIX MEPONPUATUH, KOTOPbIE
npelycMaTpuBaid OpraHU3aluio COOpaHMi, KOH(pEpeHIMH, JIeKIHi, TpaHCISLIUI0
paauonepenad, myOIMKalMi0 MarepruaioB B MeYaTH U pazjady JIMCTOBOK.

Ha ocHOBaHMM U3JI0)KEHHOTO Marepuajga HeoOXOIUMO OTMETHUTh, YTO
B3aMMO/IECTBHE MECTHBIX MAPTUHHO-COBETCKUX OPraHOB BJIacTH U [0caBToMHCIEKIUT
Ha Tepputopun [lonbacca crmocoOCTBOBAIO CTAaHOBJIEHMIO MPABOBOTO IOJs B cdepe
0€30MacHOCTH JABMXKEHHMS, BBIPAOOTKE U JalbHEHIIEMY IPUMEHEHUIO COBMECTHBIX Mep
OOppOBI C aBapUIHOCTBHIO, YIYYIIEHUS YCIOBUH ABUKEHUS AaBTOTpPAHCIOpPTa U
NOBBIIIEHUE YPOBHS MPAaBOBOW KYJIBTYPhl YYaCTHUKOB JOPOKHOTO JIBH)KECHMS.
3HaUUMOCTh 3TUX (AKTOPOB YCHIIUBAETCS TEM, UTO Oylarojapsi Mepam, IpUHSTHIM B cepe
0€30MacHOCTU JIOPOKHOTO JIBIDKEHMs, YyCWIMBalach (QyHIaMeHTaldbHas Oa3a
IOPUIMYECKOTO PETYIMPOBAHMS BCEX BOINPOCOB, KOTOPHIE BO3HUKAIM B OUEPUEHHOMN
0o01acTu, a Takke BbIpaOOTaH KOMILJIEKC OpPraHU3allMOHHO-IIPABOBBIX MEp MO HUX
peanuzanuu. [IpuoOpeTeHHbIN OpraHU3alMOHHO-TIPABOBOM ONBIT B3auMoaercTeus [AU
Y MECTHBIX NApTUHHO-COBETCKUX OPIaHOB BJIACTH crocoOcTBOBaN Ooliee 3 HEeKTUBHON
OpraHu3alluy JIOPOXKHOTO JIBWKEHHUSI Ha CJEIyIollue JECATUWIETHs, a pa3paboTaHHas
HOpPMaTHBHO-TIpaBoBas 0a3za obecreunsia YeTKOe PaBOBOE PEryIMPOBAHUE JIEATETLHOCTH
Ha MECTax, 4TO AaJ0 BO3MOXHOCTbH CAEPKMBaTb MHTEHCUBHBI POCT KOJIMYECTBA
JOPOXKHO-TPAHCIIOPTHBIX MPOUCIIECTBUN B OyIyIIEM.
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ACTIVITY OF LOCAL AUTHORITIES OF DONBASS TO ENSURE
SAFETY OF ROAD TRAFFIC IN 1952-1956

The article is contained the analysis of the key areas of the organizational and legal activities
of local authorities of Donbass for ensuring a traffic safety in the middle of the XX century. It is
employed the archival materials to focus on the issue.

Keywords: local authorities, ensuring a traffic safety, road-accident, accident rate.

YAK 347.195.3

Xap:xkeBckaa T, C.

K BOITPOCY O NPUBPETEHUU ®U3NYECKHUM JIMIIOM ITPABOBOI'O
CTATYCA NPEAITPUHUMATEJISI: CPABHUTEJIBHO-ITPABOBOI
AHAJIN3 3AKOHOJIATEJIBCTBA JJOHEIIKOM HAPOJHOHN
PECIYBJIMKA U POCCUIICKOM ®EJEPALINN

B crarbe paccMOTpeHBI BOIPOCH! pa3rpaHUYCHHUs MPABOBOTO CTaTyca (PU3WYECKOTO JIHIA H
(usnuecKoro IUIA-NPEANPUHIMATEINS, [IPABOBbIE OCHOBaHUS AJIsSi MPOBEIECHHs TOCYlapCTBECHHOMN
peructpanuu GU3NICCKUX JIUL-TPEANPUHIUMAaTeNel Ha Tepputopuu JJonenkoit HapomHoti PecniyOonuku
u Poccuiickoit denepannn, pazpaboTaHbl MPEUIOKEHHS 110 COBEPIICHCTBOBAHUIO NIEHCTBYIOIIETO
3akoHozAarenbcTBa Jlonenkoir HaponHoit PecyOniky oTHOCUTENBHO ASITENbHOCTH (PU3HUECKHX JIHII-
IIpeANPUHUMATENEH.

Kniouesvie cnosa: dusmveckoe IUIO-TIPENNPUHAMATEND, XO3SHCTBEHHAs ACSITEIBbHOCTS,
MPEANPUHUMATEIBCKAS JAEATENHbHOCTh NMPaBOCYOBEKTHOCTh, MPABOBOW CTATyC, TOCYJapCTBEHHAS
perucTpanus.

[IpoGnema  pasrpaHvueHuss MpPaBOBOro  craryca  (pu3myeckoro  Julia,
OCYUIECTBIISIOIIETO XO3SHUCTBEHHYIO WJIM MHYIO JESTENIbHOCTh B c(pepe SKOHOMUKU U
IPaBOBOI'0 CTaTyca ero Kak MpeArnpuHUMATeNs U IPaBOBOI cTaTyc ero Kak (hu3n4ecKoro
v (4eloBeKa U rpakJaHUHa) MPUHAMIEKHUT K OJHOM M3 MpoOJieM TEOPETUYECKOrO
XapakTepa, ¥ OYEHb YacTO BCIUIBIBAET HA NIPAKTUKE B PA3IMYHBIX OTPACIIAX IpaBa: Kak
MaTepualIbHOTO, TaK U MPOLECCYyaIbHOTO.

Hecmotpss Ha kaxyluiyrocs ONpeleNeHHOCTb, BONPOC O IPaBOBOM CTaTyce
IpEeJIPUHUMATENECH O HACTOSILEr0 BPEMEHU OCTAETCS AKTYaJIbHBIM U BBI3BIBACT Psf
BonpocoB. Kak crnenyer U3 3aKoHOJATENbCTBA U HEOJAHOKPATHO OTMEYAIOCh B HAyKe,
cTaryc (U3WYECKOTO JUIA-IPeJIpUHUMATEIs] HOCHUT JBOWCTBEHHBIH XapakTep,

© Xapowcescrkaa T. C., 2019
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MIOCKOJIbKY MPEANPUHUMATEND 10 CBOEU CYTH — 3TO (PU3HUECKOE JIMILIO, HO B TO K€ BPEMSI
OH HAJIEJI€H NPaBaMU FOPUINYECKOTO JIUIIA.

C oaHOM CTOpPOHBI, MPEANPUHUMATENb SBISETCS OOBIYHBIM TI'pa)XTaHUHOM,
MMEIOIIMM BCE IPaKIaHCKUE MpaBa, KOTOpbIe TapaHTupoBanbl eMy Koncrtutynumein [IHP,
a TakXe pa3IMYHBIMU 3aKOHAMHU M MOA3aKOHHBIMU akTaMu. C Ipyroi ke CTOPOHBI,
NpeANpPUHUMATEb MOXKET BBICTyNaTh B KAYECTBE CyObEKTa MpPEANPUHUMATEIbCKON
NEATENBHOCTH, TO €CTh MCIOJb30BaTh IPAKTUYECKHM BCHO COBOKYIHOCTBH IIpaB,
IPEAYyCMOTPEHHbIX ~ HOPMATUBHBIMM  IMPABOBBIMH  aKTaMu I CyOBEKTOB
NPEANPUHUMATENIBCKON JIEATEIIBHOCTH, NPEXKIE BCEro HOPUAMYECKHUX JIHUL, TaK KaK
IPUOPUTET BCETNA OTAAETCS WM.

Crenenp HaydyHOU pa3pabOTaHHOCTH TE€MBbI HcclieoBaHUs. Bompockl mpaBoBOro
cTaryca (pU3MUECKUX JHL-IpeANpUHUMaTeNe UCCIe10BaIOCh MHOTUMH YYEHBIMH Kak
OTEUECTBEHHBIMH TaK M 3apyOexHbIMU cpenu koTopbix T. B. bnamyk, O. B. JlembsiHeHKo,
B. 1. Munam, A. B. I[lanunmun, FO. A. Iletpos, O. B. Crapues, U. W. [llammuna u
TpyTHE.

HecMoTps Ha BKIaJ, KOTOPBIN CIENIaH BbIIIEYKAa3aHHBIMU YYEHBIMU, N3MEHEHUS B
3aKOHOJIATEIbCTBE U MOTPEOHOCTH BPEMEHU TPeOyIOT HOBOI'O KOMIIEKCHOTO TOAX0/1a K
OIpEZICNICHUIO MOHATHUS MPABOBOI0O CTaryca (PU3MUECKOro JIMLA-NPEeITPUHUMATEIS.

[lenpro HACTOAIIETO HCCIENOBAaHUS SBISAETCS PAcCMOTPEHUE OCHOBAHMH
BO3HUKHOBEHHS IPAKJIAHCKO-IIPABOBOTO CcTaryca PU3NUYECKOro JIMUA-NpeAnpuHUMATENs
U pa3paboTKa MpPEeAJIOKEHUH 10 YCOBEPIICHCTBOBAHUIO 3aKOHOJATENIbCTBA,
PEryIHUPYIOLIETO AESTEIbHOCTh (U3NYECKUX JHL-IPEANpUHUMATENEH.

MetonaMu uCCIIE€OBaHUS BBICTYNWIM TPaJAWLMOHHBIE METOABI MO3HAHUS TaKHE
Kak (popManbHO-IOpUANYECKUI, CPAaBHUTEIBHO-IIPABOBOM, CUCTEMHBIN U JIpyTHE.

[IpaBoBoii cTaryc (GPU3NIECKOTO JIUIA-TIPEATPUHAMATEINS CBsI3aH C 0COOCHHOCTSIMU
IPOLEAYPHl €r0 BO3HUKHOBEHHMS. MOKHO MOAYEPKHYTH, YTO 10 HENABHETO BPEMEHU
JTaHHas pobJieMa MPaKTUYECKU He BbI3bIBaJIa MHTEpEca y HccienoBareneid. B ocHoBHOM
pa3palaThiBaIoCh IIPaBOBOE ITOJIOXKEHHE KOJUIEKTUBHBIX cyOBeKTOB
MpEeANPUHUMATEIHCTBA.

Tak, B paboTax B 00JacTH MpEeANPUHUMATEIHCKOTO MpPaBa OCHOBHOW AaKIICHT
Jienancs Ha HUCCIEJOBAaHWE MEXaHHW3Ma IPAaBOBOIO PEryJupOBaHUS XO35AHCTBEHHBIX
TOBapHUILECTB U OO0IIEeCTB. TeM He MeHee, HEOOXOAUMO OTMETHUThH CIOXKHBIIYIOCS
TEHJIEHIMIO K Oosiee NeTallbHOMY MOAXOAY K M3y4YeHHIO cTaryca (pU3MYECKOro Jinia-
MpEeANPUHAMATES.

B 3akoHOIaTensCcTBE OTCYTCTBYET HAUIEKAILEE pa3sTpaHUYECHHE ITPAaBOBOTO CTaTryca
¢u3uUecKoro Juna. YKa3plBaeTCsl, YTO OTAEIbHbIE BOPOCH! pa3rpaHUYEHUs IPABOBOTO
cTaryca TpeOylOT YpEeryJupoBaHHUs CPEICTBAMU TI'pa)KJaHCKOrO IpaBa (OIpeaeseHue
IPaBOBOIO CTaTyca (U3WYECKOro JIMLA MPH 3aKIIOYEHUU CHENIOK, perucTpanus
UMYIIEeCTBa 3a nmpeanpuHumarenem). Ilpemiaraercs npegycMoTpeTs ciocod nepeBoja
uMyIiecTBa (U3MYECKUM JIMIOM IS UCIIOJIb30BAaHUSI B XO3SMCTBEHHOU JESATENILHOCTH
U HaoOopoT. [TonHUMaIOTCA BOMPOCH aMOPTU3ALMU OCHOBHBIX CPEICTB (PU3MUECKUM
JULOM-TIPEATIPUHUMATEIIEM.

[IpobnemarndyeH BOIPOC O CTPYKType MPaBOBOIO cTaryca (pU3MUecKoro Juia-
npeanpuHUMaTesis. BaKHbIM 3IEMEHTOM I'paXAaHCKO-IIPABOBOTO CTaryca (PU3NYEeCKOro
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JMLA-TPEANPUHUMATEINS BBICTYAET PABOCYOBEKTHOCTb, T. €. IPABO — JEECIOCOOHOCTbD,
KOTOpast 3aKJI0o4aeTcs B CIOCOOHOCTH JIMIIA UMETh MpaBa U HECTU OOS3aHHOCTH.

[TpennpuHUMaTens MK MOTYT OBITH JIMIIA, AOCTUTIIME 16 JIET, C KOTOPBIM 3aKOH
CBSI3BIBAET HACTYIUIEHUE MOJIHOM neecniocobHocTu. ComnnacHo crarke 35 ['paxkaaHckoro
koziekca Ykpaunsl (qanee — 'K Yikpaunsl), monHast rpaskaHcKast 1eecriocOOHOCTh MOXKET
ObITh MpenocTaBieHa (PU3MUYECKOMY JIMIlY, KOTOPOE JOCTHUIJIO IIECTHAAUATH JIET U
KOTOPO€E KEJIAeT 3aHUMAThCs MPEIIPUHUMATEIBCKON JEATENBHOCTBIO.

[Tpy HanMYUU MUCBMEHHOTO corIacHs poAuTeneil (YChbIHOBUTENEH), ONeKyHa WK
OpraHa ONEKU U TOMEYUTEIHCTBA TAKOE JIMIIO MOXET OBITh 3aperuCTPUPOBAHO Kak
npeanpuHuMarenab. B 3TomM ciydae (u3Mueckoe JMIO0 MPHOOPETAaeT IOJHYIO
IPAXKIAHCKYIO J€eCOCOOHOCTh C MOMEHTA IOCYapCTBEHHOM PErucTpalMHu €ro Kak
peaIPUHUMATEISL.

Wtak, TepMUH «(pU3HUECKOE JIULO-NPEANPUHUMATENLY BIEPBbIE ObLI 3aKpEIUICH
B 'K Vkpaunsl, ero ucnonab3oBaHue B AajJbHEHIIIEM JIUIIHIO HEOOXOAUMOCTH YKa3bIBaTh
Ha TO, YTO IpaKJaHCKUE MpaBa 1 00A3aHHOCTHU B c(pepe MpeAnpruHUMATENHCTBA MOTYT
UMETh HE TOJBKO Ipa’kJaHe YKpauHbl, HO U MHOCTpPAHILIbI, JHLAa 0e3 rpakJJaHCTBa.

IIpaBoBO€ 3HaueHME TOCYIapCTBEHHOW PETrMCTpPallMM COCTOUT B TOM, YTO B
pe3yapTaTe TaKoW perucTpauuu (PU3UYECKOe JHUII0 MPUOOPETaeT CTaTyCc CyObeKTa
XO35UCTBOBaHUS (MpEANPUHUMATETIS).

Ecnu ¢usnyeckoe M0 HE OCYHIECTBUIIO FOCYIAPCTBEHHOM PETUCTpAlUU Kak
CYOBEKT IpeIIpUHUMATEIbCKON NEATeNbHOCTH, HECMOTPsl Ha (PaKTUUECKOE 3aHITHE
OpeANPUHUMATEILCTBOM, TaKOE JIMIO HE MPHUOOpETaeT CTaryc MpearpuHUMAaTeIs.

C oroit mensro 4vacte 3 crareu 50 I'K YkpamHBI cOAEpKUT NPaBWIO, €CIU
¢usznueckoe MO HE 3aperMCTPUPOBAHO KaK CYyOBEKT MNpeAIpUHUMATEIbCKON
NESTENIbHOCTH, a JIOTOBOPBI KaK MpealpUHUMATENb 3aKIOUMUIIO, TO OHO HE BIPABE IO
9TUM OCHOBAaHUSM OCHApUBaTh 3TH JOTOBOpBHI. Takue MAOroBOpBI, XOTA M HE
COOTBETCTBYIOT 3aKOHO/IATENBCTBY, OJHAKO JOJKHBI BBIMOJIHATHCS, TIOKA Cyl HE TPU3HAET
UX HEACHCTBUTENbHBIMU [0 APYrMM MPaBOBBIM OCHOBaHMSM. B 3ToM ciyuae
«pakTUUecKUil MpearnpUHUMATENb» JIMIIAeTCsl IpaBa OCHApUBaTh JOTOBOPHI,
3aKJIIOYEHHbIE MM JIO MOMEHTa TOCYJapCTBEHHOM pErucTpanuu Jula B KauecTBE
NpeANpPUHUMATENI, HO B IIPOLIECCE OCYIIECTBICHUS MPEAIPUHUMATENBCTBA, HAa
OCHOBAaHUHU OTCYTCTBHUS y 3TOH CTOPOHBI CTaryca MpeAlpUuHUMATES.

Cornacno vactu 5 crarbu 128 Xo3siicTBEHHOTO Kozekca Ykpaunbl (nanee — XK
VYKpauHbl) TIpakJIaHUH-NPEANPUHUMATENL OCYILECTBIISIET CBOK JIE€ATEIBHOCTh Ha
OPUHIUIIAX CBOOOABI MPEANPUHUMATENBCTBA M B COOTBETCTBUU C IPUHIMIIAMU,
npexycMoTpeHHbIMU B CT. 44 XK VkpauHbl, B 4aCTHOCTH, OH MOXET OCYILECTBIAThH
CaMOCTOSITENILHO JIIOOYI0 E€ATEIbHOCTh B COOTBETCTBUM C MOTPEOHOCTAMHU PBIHKA, 110
CBOEMY YCMOTPEHUIO NPUHHMAas COOTBETCTBYIOIIME PELICHUs, HE MPOTUBOpEYAINE
3aKOHY.

OnHako 3aKOHOJATEIBCTBO COACPKUT OTPAaHUUEHUSI OTHOCUTEIHLHO BO3MOXXHOCTH
npoBeaeHUsT (PU3NYECKUMH JIMIAMH ONpPEEICHHBIX BHJIOB MPEIIPUHUMATEIbCKON
NesATeNbHOCTH. Bo-nepBbIX, MpearnpuHUMAaTeNbCKas AeATeIbHOCTh, KOTOPYIO XKeJlaeT
OPOBOAMTH (PU3UUECKOE JIUIO, HE TOJDKHA MPUHAJUIEKATh K TEM BUJAM AEATEIbHOCTH,
KOTOpbIE 3ampeniaer 3akoH. [log 3To orpaHnyeHue MOANANAIOT M HE3AKOHHBIE BHJIbI
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NEeATENIbHOCTH, M BHJIBl JEATEIbHOCTH, KOTOpbIE HE MOTYT CTarb OOBEKTOM
NpeIPUHUMATENFCTBA M3-32 MOBBIIICHHBIX TPeOOBaHUN K 0€30MacHOCTH palbOThI U
HEOOXOAMMOCTHU LIEHTpalu3auuu (pyHKOUN ynpaBieHus (Hampumep, MpOU3BOJCTBO
aTOMHOM SHEPTUH).

Bo-BTOphIX, OrpaHMveHue TMpaBa 4YeJIOBE€Ka Ha MPEANPUHUMATEIBCKYIO
NESATENIbHOCTh YCTAHOBJIEHO B KOHCTUTYLIMU M HEKOTOPBIX 3aKOHaX.

B uvactu 3 crareu 15 3akona [lonenkoit Haponnoit Pecrybnuku «O HajmoroBoit
CHUCTEME» YKa3aHO, 4YTO (PU3MYECKUMH JIULAMU-NPEATPUHUMATENISIMU SIBISIOTCS:
¢usznueckre JMIA — PE3UJEHThI, 3apPETUCTPUPOBAHHBIE U  OCYILECTBISIONINE
NpEeAIPUHUMATENBCKYIO JEATEeNIbHOCTh Ha Tepputopun Jlonenkoir HapoaHoit
PecnyOnuku;  pusnueckue — AuUA-IpEeANPUHUMATENIM —  HEPE3UJIEHTHI,  HE
3apEruCTpUPOBAHHBIE (PU3NYECKUE JIUIIA, OCYIIECTRIISIONINE H/UIA HE OCYIECTBIISIONIIE
NesTeNIbHOCTh Ha Tepputopuu Jloneukoir Haponnoit PecnyOnuku.

JI1s cpaBHEHUs, pOCCUICKUI 3aKOHOAATENb UCTIOb3YET TEPMUH «UHINBUYaTIbHBIN
NpeAnpUHUMATENbY, U B CT. 23 ['paxknanckoro koaekca Poccuiickoit denepanun (nanee —
'K Poccuiickoii ®enepanuu) yka3plBaeT, YTO TpaKJAaHUH BIIPABE 3aHUMATbCS
OpeIPUHUMATEIbCKON JIeSITeNbHOCTRI0 0e3 00pa3oBaHUs IOPUIUYECKOrO JIMLA C
MOMEHTa TOCYAApCTBEHHOM  perucTpald B  KaueCTBE  HWHIWBHUAYaJbHOIO
npeanpuaumMarens. [Ipu 3ToM, B OTHOLLIEHUH OTAEIbHBIX BUAOB MPEAIPUHUMATEIbCKON
NEATENIbHOCTU 3aKOHOM MOTYT ObITh HpPEAYCMOTPEHBI YCIOBHUS OCYIIECTBICHUS
rpakJlaHaMH TaKOM JesTeIbHOCTH 0€3 TOCYJapCTBEHHOW PErucTpanuyd B KauecTBe
WHJUBUTyaJIbHOTO MPEAITPUHUMATEIIS.

B coorBerctBum co ct. 11 HamoroBoro koaekca Poccuiickoii ®enepanuu,
WHIUMBHUIyaJIbHbIE TMpPEANpUHUMATETU-PU3NYECKHE JIUIa, 3apeTUCTPUPOBAHHBIE B
YCTaHOBJIEHHOM MOPSIIKE M OCYLIECTBIISIIOIINE MPEANPUHUMATEIBCKYIO IEATEIbHOCTh
0e3 00pa3oBaHMs IOPUINYECKOTO JIMIIA, IIaBbl KPECThIHCKUX ((PepMEpCKUX) XO3SICTB.

duznyeckre Jula, OCyEeCTBISAIONME TPEATPUHUMATENBCKYIO I€ATEIbHOCTD 0€3
00pa3oBaHUsl IOPUIUMYECKOTO JHMIA, HO HE 3apEruCTPUPOBABIIMECS B KaueCcTBE
WHIUMBHUIYAJIbHBIX MpEINpPUHUMATENE B HapylleHHe TpeOOBaHMI Tpa’kJaHCKOTO
3akoHoOnmarenbcTBa Poccuiickoit ®dexepaniuv, TpPU HCHOJHEHUU OO0S3aHHOCTEM,
BO3JIO’KEHHBIX Ha HUX HacTosmuM Koaekcom, He BpaBe CChUIAThCA Ha TO, YTO OHU HE
SBJIIFOTCS. UHWBUIYaIbHBIMHU MPEANPUHUMATEIISIMHU.

Takum 00pa3oM, UHAMBUAYATBHBIM TMPEIITPUHUMATENIEM 10 POCCUICKOMY MPaBy
SIBJISIETCS 3aPETUCTPUPOBAHHOE B 3TOM Ka4eCTBE B YCTAHOBJIEHHOM MOpAIKe (przndeckoe
muno (rpaxnanuH Poccuiickoit deneparuu, WHOCTpAHHBIA TPaKIaHUH, JHIO O3
rpakJaHCTBa), OCYUIECTBIISIONIEE NpEeAIPUHUMATENBCKYIO NEeATEIbHOCTD
HETMOCPEACTBEHHO (OT CBOEr0 MMEHH, 0e3 00pa3oBaHUs JJIsl ATON MU IOPUIUIECKOTO
JULa U CBOUM CaMOCTOSATEIBHBIM TPYAOM), KOTOPO€ B 3THX LESAX JEHCTBYET
CaMOCTOSITEJIBHO, €CJIM 00JIaJJaeT MOJIHOM J1€eCTIOCOOHOCTBIO, M C COMIACUsl 3aKOHHOTO
NpEICTaBUTENS, €CIIU JAEECIOCOOHOCTh 3TOTrO JIMIa OFpaHUYeHa B CHIIy BO3pacTa WU
3aKOHa.

Cunraercs, 4TO JTaHHOE OTIPEIETICHUE 3aCTyKUBAET BHUMAHUS TP (POPMUPOBAHUH
3akoHomarenbHOW 0a3bl  Jlonenkoit Hapomnoit Pecmy6auku. Takum oOpaszowm,
npeajiaraeTcs  3aKpenuTh  ClEeAyIollee  onpeneneHue  (GU3MYecKoro  Jauua-
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npeAnpuHUMarens, Kak: (Qu3ndeckue Jauua (pe3suIeHTbl, HEpe3UACHThl, He
3aperucTpupoBaHHbIE (PU3NYECKHUE JINLA, THOCTPAHHBIE TPAXKAAHE), OCYIIECTBISIOLINE
IpEeANPUHUMATENbCKYIO JIEITEIbHOCTh HEMOCPEICTBEHHO (OT CBOEro MMeHu, 0e3
o0pa30BaHMs ISl STOU LENH FOPUINUECKOTO JIUIAa U CBOMM CaMOCTOSITETIbHBIM TPYZIOM),
o0Ja1arolIye MOJTHOM J1eecrioCOOHOCThIO, U C COITIACUS 3aKOHHOTO MIPEACTAaBUTEIIS, €CIU
JIEeCIOCOOHOCTh 3TOrO JIMLA OrPaHUYEHA B CHIIy BO3pacTa WM 3aKOHa.

HeoOxonuMbIM  yCliOBHEM 3aHATHS NPEANPUHUMATEIbCKOW JAESITeNbHOCTHIO
ABIsieTCsl TpeOoBaHUE 00 OCYIIECTBIEHUU T'OCYIapCTBEHHOW PETMCTpallMM B KauyecTBE
¢uznueckoro auna-npeanpuHumMarens. C yka3aHHOTO MOMEHTa YKa3aHHOE JIMIIO
CTaHOBHTCS CYOBEKTOM MPEANPUHUMATEIBCKON AEATEIBHOCTH U €r0 NMPaBOCIOCOOHOCTD
HOSABIISIETCS B TIOJTHOM OOBEMeE.

Tak, B coorBeTcTBUEM C [10psIKOM TOCYIapCTBEHHOM PErMCTPALUU FOPUINIECKUX
JUL M (QU3MYECKUX JIMI-NPEANpUHUMATEIEH, ToCydapCTBEHHAs perucTpaus
IOPUIMYECKUX JIUI U (PU3UYECKUX JUI-TPEANpUHUMATeNel — yaocToBepeHue (akra
co3/1aHus JIMOO MPEeKpALLEHUs] FOPUIMYECKOTO JINLIA, YIOCTOBEpeHHe (pakTa oOpeTeHHs
a100 JUIIEHHs cTaryca MpearnpuHuMaress (pU3NYecKuM JIMIOM, a TaKKe COBEpILEHUE
JPYTUX PETUCTPALMOHHBIX AEHCTBUH, ITPEyCMOTPEHHBIX HacTosAmMM [lopsakom, myrem
BHECEHUS COOTBETCTBYIOIIMX 3anucel B ENWHBIA roCynapCTBEHHBIA peecTp.

locynapcTBeHHast peructpauusi npennpuHUMaTenell nmeeT odmue (peryssTUBHBIE,
MH(POPMALIMOHHO-KOMMYHUKATUBHBIE, KOHTPOJIHMPYIOLLHE) u CrelHaIbHbIe
(KOHCTUTYUPYIOIIME, TApaHTUHHbIE, OXPaHUTEIbHBIE) (PYHKIMH, a TPOLECC PErucTpalyu
SBISIETCS OOJIee YIIPOLIEHHBIM, HEXKEIN MPOLIECC PETHCTPALMN KOMMEPYECKUX OpraHU3aIHi.

Jlnst rocymapCTBEHHOW peructpauuu (pu3nyeckoro Juua-npeanpuHuMaTens
HEOoOXO0MMO NO/IaTh CIIEYIOIINE JOKYMEHTBI: 3aII0JIHEHHAs PETUCTPALMOHHAS KapTOUKa)
JUIS IPOBE/ICHHUS TOCYIapCTBEHHON perucTpaiy (pU3nuecKoro Juua-npeanpuHUMaTeNs;
JOKYMEHT, IOJATBEPKAAIOINUNA BHECEHUE PETUCTPAIMOHHOTO cOopa 3a NMpOBEACHHE
roCy/1apCTBEHHOM perucrpauuu ¢bu3nIecKoro TuUa-npeAnpUHIMATEIS
(peructpaunoHHbii  cbop cocrtaBnger 200 poccuiickux pyOusei); crpaBka
COOTBETCTBYIOILIETO OpraHa, MOATBEPKIAIOLIETO aIpeC MECTa JKUTEIbCTBA, B CIIy4ae €CIIU
TaKOM aJipec He COOTBETCTBYET apecy, YKa3aHHOMY B MACHOPTE WJIK UHOM JOKYMEHTE,
YAOCTOBEPSIIOIIEM JUYHOCTh B COOTBETCTBHM C JIEHCTBYIOLIUM 3aKOHOJATEIIbCTBOM;
HOTapHaJlbHas JOBEPEHHOCTb, B CIIy4ae MPeA0CTaBICHHs TJOKYMEHTOB MPEACTABUTEIEM
(U3nUUECKOro JUIa, WK KOMHs JOBEPEHHOCTH, 3aBEPEHHAss B HOTAPHAJILHOM IOPSIKE;
KOIIKSA MacIoOpTa U PETUCTPALMOHHOTO HOMEPA YUYETHOW KapTOUYKH HAJIOTOIUIATENIbIINKA
(3aBepeHHAasl JINYHO).

B cootBerctBum co ct. 22.1 3akona Poccuiickoit @enepannu «O rocyqapcTBEHHON
perucTpanuu OPUAUYECKUX JUL M HHAMBUAYAJIBbHBIX MNpPEANpPUHUMATENEH», MpHU
roCyJapCTBEHHON PErucTpaluu (U3NYECKOTo JHlla B KauecTBE WHAMBHUAYAJIbHOTO
NpeIIpPUHUMATENS B PETUCTPUPYIOMIMIA OpraH MpeacTaBIsIOTCA:

a) TIOJIMCAHHOE 3asBUTEJIEM 3asBICHUE O TFOCYAAPCTBEHHOW PErMCTpPaLMH IO
dbopme, yTBepKIaeHHOHN yromHoMoueHHBIM [IpaButensctBoM Poccuiickoit denepanun
(denepanbHbIM OPraHOM HCIOJIHUTEIBLHOW BIIACTH;

0) KOst OCHOBHOTO JIOKyMEHTa (PU3MYECKOT0 JIMIIA, PETUCTPUPYEMOTO B KaUeCTBE
WHIMBHUIYaJIbHOTO TpeanpuHuMarens (B ciydae, €ciu (U3HYECKOE JIMIIO,
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pEerucTpupyeMoe B KadeCTBE WHAMBUIYAIbHOTO TMPEINPUHUMATENS, SBISIETCS
rpaxaanuHoM Poccuiickoit @enepaium);

B) KOMHUA JOKYMEHTA, YCTAHOBIIEHHOTO (pe/iepaibHbIM 3aKOHOM WUJIM IPU3HABAEMOTIO
B COOTBETCTBHHM C MEXIYyHApOAHbIM A0roBopoM Poccuiickon denepanum B KauecTBE
JOKYMEHTA, yA0CTOBEPSIOIIETO JMYHOCTh MHOCTPAHHOTO IPaX1aHuHA, PETUCTPUPYEMOTO
B Ka4eCTBE MHAMBHAYaJbHOIO MpEIIpUHUMATENS (B cllydae, eciu (pu3nuecKoe JHIIO,
pPErUCTPUPYEMOE B KaueCTBE MHAMBUIAYAIBHOTO NPEANPUHUMATENS, SABISIETCS
MHOCTPAHHBIM TPaXXIaHUHOM);

I) KOMUS JOKYMEHTa, MpPEeAyCMOTPEHHOTO (eaepalbHbIM 3aKOHOM WM
IPHU3HABAEMOI0 B COOTBETCTBUU C MEXTyHApOIHBIM JoroBopoM Poccuiickoit @enepanuun
B KauecTBe JOKYMEHTA, YIOCTOBEPSIOIIETO JIMYHOCTh JiMIa O€3 Trpa)XJaaHCTBa,
PETUCTPUPYEMOIO B Kau€CTBE MHAMBHUAYAIBHOTO MpEANpUHUMATEN (B Cllydae, €cllu
¢du3nyecKoe JIMLO, PETUCTPUPYEMOE B KAYECTBE MHAUBUAYAIBHOTO MPEANPUHUMATETI,
SBJISIETCS JIUIIOM 0e3 IpakJIaHCTBA);

JT) KOTTHSL CBUJIETEITLCTBA O POXKACHUH (PU3MUYECKOTO JIMLIA, PETUCTPUPYEMOTO B KaYE€CTBE
VHJIUBUTyaIbHOTO MPEeINPUHUMATENIS, UM KOMHUS MHOTO JOKYMEHTA, TOATBEPKIAIOLIETO
JIaTy ¥ MECTO POXKIIEHUSI YKa3aHHOTO JIMLA B COOTBETCTBHM C 3aKOHOAATENLCTBOM Poccuiickoit
®denepaunu WM MEXAyHAponHbIM foroBopoM Poccuiickoit Deneparmu (B cityyae, €ciu
Npe/CTaBICHHAs KONMs JOKYMEHTA, YIOCTOBEPSIOIIEro JUYHOCTh (PU3MYECKOro JIMIA,
PETHCTPUPYEMOTO B KAYECTBE MHIMBHUYAJIbHOTO MPEIPUHAMATENS, HE CONIEP>KUT CBEACHUI
0 JlaTe U MECTE POXKAEHUsI YKa3aHHOIO JIMIA);

€) KOmus JIOKyMEHTa, IOATBEPXKAAIOIIEr0 MpaBo (U3UYECKOro JIMIA,
PEruCTpUPYEMOT0 B Kaue€CTBE MHAMBHUAYaJIbHOIO MPEANPUHUMATENS, BPEMEHHO WU
NOCTOSIHHO MpoXkuBaTh B Poccuiickoit denepanuu (B ciydae, eciu (GpU3HUECKOe JIULO,
perucTpupyeMoe B KadeCTBE WHAMBUIAYAIbHOTO TNPEINPUHUMATENS, SBISIETCS
MHOCTPAHHBIM TPAKAAHUHOM WJIM JIMLOM O€3 Ipa)/laHCTBA);

) TOJUIMHHUK WJIM KONHUS JTOKYMEHTA, MOATBEPKIAIOLIEr0 B YCTAHOBJIEHHOM
3akoHoOmarenbcTBOM Poccuiickonn @enepanvu NOpsSAKE aapec MecTa KUTEIbCTBA
(U3MUECKOTO JIMIA, PETUCTPUPYEMOTO B Ka9€CTBE UHANBUAYAJILHOTO MTPEAIPUHUMATEIS,
B Poccuiickoii @enepanuu (B ciyyae, €ciM IpeAcTaBlI€HHAas KOMHS JOKYMEHTA,
YAOCTOBEPSIOUIET0 JIMYHOCTh (PU3HUECKOrO JIHIa, PETUCTPUPYEMOrOo B KauecTBE
WHJMBHUYaJIbHOTO MNPEINPUHUMATENS, WIM JIOKYMEHTAa, MOATBEPKIAIOIIETO IMPaBO
(U3MUECKOTO JIMIA, PETUCTPUPYEMOTO B Ka9€CTBE UHANBUIAYAILHOTO MTPEIPUHUMATES,
BPEMEHHO WJIM IIOCTOSHHO MpokuBaThb B Poccuiickoit denepannu, HE COAECPKUT
CBEJICHUN O TaKOM ajpece);

3) HOTApPHUAJIBHO YAOCTOBEPEHHOE COINIACUE POIUTENEH, YCBIHOBUTEIEH WIH
MOMEYUTENSI Ha OCYIIECTBIICHUE IMPEANPUHUMATENBCKON NeATeNTbHOCTH (PU3NYECKUM
JIMLIOM, PETUCTPUPYEMBIM B KaU€CTBE MHIUBHULYaJIHHOTO PEAIPUHUMATENS, TUO0 KOIHS
CBUJIETEILCTBA O 3aKIIOUEHUH Opaka (PU3NUYECKUM JIUIIOM, PETHCTPUPYEMBIM B KaU€CTBE
WHIMBHUIYaJIbHOTO NpEeANpUHUMATENs], JHOO KONUS pEelIeHUs opraHa ONEeKH U
HOMEYUTENbCTBA WIM KOMUS peuieHus cyga o0 OObBSBICHHHM (PU3UYECKOTO JIMIIA,
PErUCTPUPYEMOIO B KaueCTBE HWHIMBHUIYAJIbHOTO MPEANPUHHUMATENS, MOTHOCTHIO
JeecrocoOHbIM (B ciiyyae, eclid (u3MYecKoe JIMLO, PEeruCTpUpPyeMOe B KauecTBE
VHAMBUAYAIbHOTO MPEINPUHUMATENS, SBIISETCS HECOBEPILIEHHOIETHUM);
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M) TIOKyMEHT 00 yIulare rocydapCTBEHHOW MOIUIMHBI,

K) ClpaBKa O HaJIW4YUU (OTCYTCTBUHU) CYAMMOCTH W (M) ¢dakTa yroJOBHOTO
npeciefoBaHus JU00 O TPEKPAIICHUHW  YrOJIOBHOTO  MpECIeNOBaHUS IO
PEadHINTUPYIOIIMM OCHOBAHUSIM, BbIJIaHHASI (DU3NYECKOMY JIUILY, PETUCTPUPYEMOMY B
Ka4eCTBE WHAMBUIYAIBHOTO MPEINPUHUMATENS, B MOPAIKE U 1o ¢GopMe, KOTOpbhIe
yCTaHABJIMBAIOTCS PeiepaibHbIM OpraHOM UCTIONHUTEIBHON BIACTH, OCYIIIECTBIISIIOITIM
GyHKIMH 110 BBIPAOOTKE M pealn3alii rOCyJapCTBEHHOM MOJUTUKA U HOPMAaTHUBHO-
MPAaBOBOMY PETYJIMPOBAHUIO B cdepe BHYTPEHHHUX Jed (B ciaydae, €CIM JaHHOE
bu3nUecKoe JIMI0 HAMEPEHO OCYIIECTBIISITh ONPEICNICHHBIE BUIBI MPEINTPUHUMATELCKOM
NESITENIbHOCTH B cdepe 0O0pa3oBaHus, BOCIHUTAHMS, PAa3BUTHS HECOBEPIIEHHOJIETHUX,
OpraHu3aly UX OTIbIXa U O37I0OPOBJICHUS, MEIUIIMHCKOTO 00eCIeueHu s, COIUaIbHOM
3alIUTHI U COLUAIBHOTO OOCITY>KUBaHHUS, B cpepe IETCKO-FOHOIIECKOTO CIIOPTa, KYIBTYPhI
U HCKYCCTBAa C YYAaCTUEM HECOBEPUICHHOJECTHUX, MEPEUYCHb KOTOPBIX YTBEPXKAACTCS
[TpaButenbcTBoM Poccuiickoit denepanyn). Yka3aHHbIN JOKYMEHT IPEACTABISETCS 10
MEXBEJIOMCTBEHHOMY 3aIllpoOCy PETUCTPUPYIOMIETo opraHa ¢eaepaibHbIM OpPraHOM
WCIIOJIHUTENIHON BJIACTH, OCYIIECTBISIOMNUM (DYHKIIMH O BBIPAOOTKE U peanu3aiiiu
rOCY/IapCTBEHHOM MOJUTUKM M HOPMATHUBHO-IIPABOBOMY PETYIUPOBAHUIO B cdepe
BHYTPEHHUX JEJ, B MOPAIKE U CPOKH, KOTOpPbIE YCTaHOBIJIEHBI lIpaBuTenbcTBOM
Poccuiickon ®denepanuny;

J) peuieHre KOMUCCHHU MO JejaM HECOBEPIICHHOJETHUX U 3alUTe UX MpPaB,
CO3/IaHHOM BBICIIMM HCIIOJHUTEIBHBIM OPraHOM TOCYIapCTBEHHOM BIAacTU CyOBEKTa
Poccuiickoit @enepanuu, 0 10Mycke K MpeAnpUHIMATEIbCKON JeITeTbHOCTH B cepe
00pa3oBaHusl, BOCIIUTAHMSI, PA3BUTHUSI HECOBEPILICHHOJIETHUX, OPraHU3alMi UX OTAbIXa
U O37I0POBIICHUS, METUITUHCKOTO OOECIeUeHUs, COIUAIBHON 3aIUThl U COIUATBHOTO
oOcmyxuBaHus, B cepe AETCKO-FOHOIIECKOTO CIIOPTA, KYJIBTYpPhl U UCKYCCTBA C YYaCTHEM
HECOBEPILIEHHOJIETHUX).

To ecTh, mepeveHb TOKYMEHTOB, HEOOXOAUMBIX ISl PETUCTpAMU (PU3UUECKOTO
JvIia B KaueCTB WMHAMBHUAYyaAJbHOTO mpennpuHumarens B Poccuiickonn depepanuu
nonoxenus denepanbHoro 3akoHa Poccuiickoil deaepanuu HAMHOTO LIMPE YEM B
Honernkoit Hapoanoii Pecrybmiuke.

Tak, oH BKJIIO4aeT B celsi MYyHKT «3) HOTApUAIBHO YIOCTOBEPEHHOE COTNIacue
pOIUTEIIEH, YCHBIHOBUTENEN WM MOMEYUTENS HA OCYILIECTBICHUE MTPEANPUHIMATEIIbCKOU
NESTENIbHOCTH (PU3NYECKUM JIMIIOM, PETUCTPUPYEMBIM B KaueCTBE WHAMBUAYATHHOTO
npeanpuHUMaress, 00 KOMHsS CBUIETEIhCTBA O 3aKJIIOUEHUU Opaka (pu3nyecKum
JIUIIOM, PETUCTPUPYEMBIM B KQUECTBE UHIUBU Iy JIbHOTO MPEANPUHUMATEIIS, JINOO KOTIHS
pellleHrs] OpraHa ONEKU U TOIMEYUTEIhCTBA UM KOMUS PEIICHUs cy/la 00 OObsIBICHUN
(bu3MYECKOro JHUIla, PETUCTPUPYEMOTO B KaU€CTBE MHAUBUIYAIHLHOTO TIPEAIPUHUMATEIIS,
MOJTHOCTBIO JIEEeCIIOCOOHBIM (B cilyuae, eciau (u3nuecKoe JIMI0, PETUCTPUpyeMoe B
Ka4eCTBE WMHJMBHUIYaJIbHOTO MPEANPUHUMATENS, SIBISETCA HECOBEPIICHHOICTHUM).

Kak ormeuanoce BbIlIE, I8 PErUCTpPAllMM B KadyecTBE (PU3MUECKOTO JIHIIA-
NPEANPUHAMATENIE B COOTBETCTBUM C [paXIaHCKUM KONEKCOM YKpawHbl U
X034MCTBEHHBIM KOJIEKCOM YKpPaWHbI, HEOOXOJUMOE YCIOBHE — 3TO JOCTHKCHHUE
COBEpIICHHONETUS, a ucxons u3 nojoxeHud XK VYkpaunbl, GuU3ndeCcKuM JIHUIIOM-
OpeanpUHUMATENIEM MOKET OBbITh JIMLO, JOCTUTIIEE 16 JIET Mpu COoIrIacuu pOaUTENEH,
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OJTHAKO JJAHHOE IOJIOKEHUE KaK B 3aKOHO/IATEbCTBE YKPAUHbI, TAK U B 3aKOHOJATEIbCTBE
JIHP He HaxoIuT CBOEro AOKYMEHTAJIBHOTO NOATBEPKACHMUS.

Tak kak, 3axkon [loneuxoit Hapomnoii Pecriyommku «O rocynapcTBEHHOM perucTpauuu
IOPUANYECKUX JIMLI U (PU3NYECKUX JUU-TPEIIPUHUMATENEH» HAaXOAUTCS B CTaIuu
pa3paboTKu, cuuTaercs lenecoo0pasHbiM, ucxons u3 nojoxenuit 3 Poccuiickoi
®denepannu, JONOIHUTH NEPEUYEHb JOKYMEHTOB, HEOOXOOUMBIX UIsl TOCYAAPCTBEHHOMN
perucTpanyy (PU3NYECKOro JHULa-NpeIpuHUMAaTelIs JaHHBIMH JOKYMEHTAMHU:

— HOTapHalbHO YJOCTOBEPEHHOE COMNIaCHE POJUTENEH, YCHIHOBUTENIEH WU
HOTEYUTENs] Ha OCYIIECTBIICHUE NMPEANPUHUMATENILCKOW JESITENbHOCTH (PU3HYECKUM
JIMLIOM, PETUCTPUPYEMBIM B KaU€CTBE MHIUBHU LY aJIHHOTO PEAPUHUMATENS, TUO0 KOIHS
CBUJIETEILCTBA O 3aKII0UEHUH Opaka (pU3NYECKUM JIUIIOM, PETHCTPUPYEMBIM B KaU€CTBE
¢usznyeckoro auUA-NpEeIIpUHUMATENS, JUOO KOMMs pPEIIeHHUs OpraHa OIEKH U
NOTNEUYNUTENIbCTBA WJIM KOMHUS pPElIeHUs cyaa o0 OoObsABIEHUU (U3UYECKOTO LA,
PETUCTPUPYEMOTO B Kay€CTBE WHAMBUIYAJIBHOTO NPEINPUHUMATENS, MOJHOCTHIO
JIeeCIOCOOHBIM (B cilyyae, eciad (U3MYECKOE JIUIO, PETHUCTPUPYEMOE B KaueCTBE
VHAMBUAYAJIBHOTO MPEINPUHUMATEINS, SBIISETCS HECOBEPILIEHHOJIETHUM);

— CIpaBKa O HaJIM4UU (OTCYTCTBUH) CYAUMOCTH MU (WiM) (akTa yroJOBHOTO
npeciaefoBaHus MO0 O  MPEKpallleHWH YroJOBHOIO  MPECIENOBAaHMUS IO
peadMIUTUPYIOIIUM OCHOBAaHUSM, BbIJIJaHHAS (PU3NUYECKOMY JIUILY, PETUCTPUPYEMOMY B
KayecTBe (PU3MYECKOTO JIMLA-NIPEAIPUHUMATENA, B MOpAAKE U MO (popme, KOTOpbie
YCTaHABJIMBAIOTCS  PECNyOJUKAHCKMM  OpPraHOM  HCIIOJIHUTEIbHOM  BIACTH,
OCYILECTBIISIONUM (DYHKIIMU IO BRIpAOOTKE U pean3alii roCcyAapCTBEHHON MOIUTUKU
¥ HOPMAaTUBHO-TIPAaBOBOMY PETYJIUPOBAHUIO B cpepe BHYTPEHHUX eI (B clayyae, eciu
naHHOe (U3MYECKOe JIMIIO HAMEPEHO OCYIIECTBISATh OINpEAEIEeHHbIE BHIIbI
peaNpPUHUMATENIBCKON JIeATENbHOCTH B cepe 00pa3oBaHUs, BOCIUTAHUSA, PA3BUTHUS
HECOBEPIIECHHOJIIETHUX, OPraHU3allid UX OTAbIXa U O34OPOBJICHUS, MEAULMHCKOIO
o0ecreyeHns, COIMaNIbHON 3alUThl U COLMATBHOIO 0OCITYKUBaHUS, B cepe EeTCKO-
IOHOILIECKOTO CHOPTa, KYJIBTYpbl U UCKYCCTBA C YYacCTHEM HECOBEPIICHHOJIETHUX;

— pElIeHME KOMMCCUM IO J€JIaM HECOBEPUICHHOJIETHMX M 3allUTe UX IIpas,
CO3/IaHHOM BBICHIMM PECIMyOIMKAHCKUM OPraHOM HCIOJHUTENIBHON rocyIapCTBEHHOMN
BJIACTH, O JIONMYCKE K IMpeANpPUHUMATENbCKON NeaTeabHOCTH B cepe oOpa3oBaHus,
BOCIIUTaHMSI, PA3BUTHS HECOBEPILIEHHOIETHUX, OPIraHMU3allUK UX OTAbIXA U 0310POBJICHHMS,
MEIMIIMHCKOT0 00eCreuyeHus, COLUAIBbHOM 3aIllUThl U COLMATIBHOTO OOCTY>KUBaHUS, B
chepe JETCKO-IOHOLIECKOTO CIOpPTa, KYyJAbTYpbl M HCKyCCTBA C ydacTHEM
HECOBEPLICHHOJIETHUX)

[Topsnox mpoBeaeHUss rOCyAapCTBEHHON PETHCTPALMU IOPUANYECKUX JIMIL U
(bU3NUECKUX TUL-NPEANPUHUMATENICH BKIIOYAET, B YACTHOCTU: IIPOBEPKY KOMIUIEKTHOCTH
JIOKyMEHTOB, IIPEIO0CTABIISIEMBIX TOCYJAPCTBEHHOMY PETUCTPATOPY, U TIOJIHOTHI CBEICHUI,
YKa3aHHBIX B PETUCTPAIIMOHHON KapTOUykKe; MIPOBEPKY TOKYMEHTOB, MPEAOCTABIISAEMbIX
rOCyAapCTBEHHOMY PErcTpaTropy, Ha OTCYTCTBHE OCHOBaHMM JUIsl OTKa3a B MPOBEICHUN
rOCylapCTBEHHOM pPETUCTPALlMM; BHECEHHME CBEIECHHUW O OPUIUYECKOM JHULE WU
dbuznyeckoM JHIE — TpeAnpuHUMaTene B EaWHBIN TOCyZapCTBEHHBIM peecTp;
oopmileHHEe U BbIauy CBUIETENbCTBA O TOCYIAapCTBEHHOW peructpauuu EnuHoro
TOCYIapCTBEHHOTO PEECTPA.
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ON THE PROBLEM OF THE LEGAL STATUS OF THE BUSINESSMAN:
THE COMPARATIVE AND LEGAL ANALYSIS OF THE LEGISLATION OF
DONETSK PEOPLE’S REPUBLIC AND THE RUSSIAN FEDERATION BY
THE PHYSICAL PERSON

The article discusses issues of differentiation of the legal status of an individual and an individual
entrepreneur, the legal grounds for conducting state registration of individual entrepreneurs in the
territory of the Donetsk People’s Republic and the Russian Federation, and proposals for improving
the current legislation of the Donetsk People’s Republic regarding the activities of individual
entrepreneurs are developed.

Keywords: individual entrepreneur, economic activity, entrepreneurial activity, legal personality,
legal status, state registration.
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VIIK 340

YepuukoB A. A.

INPOBJEMATHUKA 3JIOYIIOTPEBJIEHUSA ITPABOM B ITEPEXO/IHbBIX
YCJIOBUAX I'OCYIAPCTBEHHOI'O CTPOUTEJBCTBA JOHELKON
HAPOJIHOM PECIYBJIMKH

Crarpsi MOCBSAIIEHA H3YYEHUIO MPOOIEMATHKH «3JIO0yNOTpeOIeHre MpPaBOM B TEPEXOTHBIX
YCIOBHUSX  TOCYHAapCTBEHHOTO CTPOUTENHCTBA, BBIABICHHIO XapaKTePHBIX OCOOCHHOCTEH
3akoHomarenbHoro mons [lonenkoit HaponHoit PecnyOnmku. B crarbe Takke mpoBen€H aHan3
POCCHICKOTO 3aKOHOIATENBCTBA B JAHHOU c(hepe MPaBOOTHOLICHHUH C YIETOM TUIAHUPYEMOTO TTPHHSATHS
I'paxxganckoro xomekca Jlonernkoit Hapomuoit PecryOniky Ha OCHOBaHMM 3aKOHOAATENBHON MOIETH
Poccuiickoit denepanuu.

Knrouessle cnosa: npaBo, OCylIeCTBICHUE MPpaBa, 3I0yNOTpeOIeHNe TPaBOM, IPOOETBI B TIpaBe,
rOCyIapCTBEHHOE CTPOUTEIHCTRO.

B HacTodmuii MOMEHT NpOLECC IOCYAAPCTBEHHOIO CTPOUTENbCTBA JoHenkoin
Haponnoit PeciyOnuku cneyer oxapakTepu3oBaTh Kak epexoHoi. s TaHHOro 3Tana
CTaHOBJIEHUS TOCYIaPCTBEHHOCTH XapaKTEPHO CO3AaHHUE U Hayajo (PyHKIMOHUPOBAHUS
OCHOBHBIX TOCYJapCTBEHHBIX MHCTUTYLUH, a TaKkke (OpMUpPOBAHUE 3aKOHOIATEIBHON
0a3bl B JJOCTAaTOYHOM JIJIsl OOECIIEUEHUsI OCHOBOIIOJIAralOIUX KOHCTUTYLIMOHHBIX MpaB
rpaxaan Jlonenkoit Hapognoii PecyOonuku ooneme.

Ha sToM nmyTH npocnexuBaercst psii TPyAHOCTEH, OJHAKO KIIFOUEBOM IpoOiIeMoit
OCTAETCS HECOBEPIICHCTBO JEHCTBYIOWIETO 3aKOHOAATENIBCTBA, YTO HAXOAUT CBOE
OTpPaXEHHE B CIIECAYIOIIMX B3aMMOCBA3aHHBIX ACIEKTaX:

1) orcyTcTBHE  psima  3aKOHOJATENbHBIX ~ AKTOB,  peraMeHTHPYIOIINX
[JIaBEeHCTBYIOUIME cepbl MPaBOOTHOLICHMUIA;

2) cocylIeCTBOBaHHE COOCTBEHHBIX HOPMATHMBHBIX IIPABOBBIX aAKTOB C
3aKOHOAATEIbHBIMU aKTaMHU YKpPaWHBI;

3) HU3KUI YpOBEHb IOPUAMYECKON TEXHUKHM HOPMATHBHBIX IIPABOBBIX AKTOB;

4) BHYTpEeHHSS KOJUIM3MOHHOCTD MPENNUCAHUN 3aKOHOAATEIbHBIX aKTOB.

[TonobHOE pa3BuTHE COOBITUN MPUBOAUT K MOSBICHHUIO 3HAYUTENIBHOIO YHUCIA
NPaBOBBIX MPOOEIOB, MPABOBBIX KOJIM3UN M HEOAHO3HAUYHOU MPaBONPUMEHUTEIbHON
OPAKTUKH, YTO B CBOIO OYEpPElb, CO3JACT MPEANOCBUIKM JJIs HEraTUBHBIX (OpM
peanu3anuy nIpasa, B TOM YHCIE, U ISl 370yNOTpeOIeHNs PaBOM.

[lenb naHHOM CTaThU 3aKJIIOYAETCS B KOMIUIEKCHOM aHAJIM3€ MPAaBOBOU KaTeropuu
«3II0YTIOTPEOICHNS IPAaBOMY B IIEPEXOAHBIX YCIOBHUAX FOCYIapPCTBEHHOI'O CTPOUTEIILCTBA
JUIS TIOCJIEAYIOMEel BhIpAOOTKH IMOIXO0B MPOTHBOAEUCTBUS JAHHOMY HETaTUBHOMY
SBJICHUIO JTMOO MaKCHMaJbHOMY CHIKEHHIO €ro HeONaronpusTHBIX MOCIEICTBHI.

© Yepnuxos A. A., 2019
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ClOXUBIIYIOCS CUTyallui0 ycyryomser ToT (akt, 4yTo m30paHHbIN JloHeIKoi
Hapoanoii PecnyGnukoit kypc Ha rapMOHHU3alMi0 COOCTBEHHOTO 3aKOHOIATEIhCTBA C
3aKkoHomaTenbCcTBOM Poccuiickor deaepannn, HaEAMUA CBOE OTPAKEHNE, B YACTHOCTH,
B II. | BeImmMCkH u3 nporokona I[lnenaproro 3aceganus BepxoBHoro Cosera JloHenkon
Haponnoit Pecryonuku ot 19.08.2014 Ne 28-1, cormacHO KOTOpOMY «IIpH pa3paboTke
3akonoB Jlonenkoit Hapoanoit PecnyOnuku B mepByro ouepenb Oparb 3a OCHOBY
aHAJIOTUYHOE 3aKOHOAAaTeNbcTBO Poccuiickoit ®denepanuu ¢ y4eToM crerupuku
Houneuxoit Hapognoii Pecy6nukmuy, B nepuof kaaenuu Haponnoro Coseta JloHerkoit
Hapoanoii Pecy6onuku 1 co3piBa He Bcerga mpocieKuBacs.

JlaHHO€ 0OCTOSTENHLCTBO MPUBEIIO K MPUHATHIO U JTaJbHEHIIIeMy TPUMEHEHUIO Ha
teppuropuu Jloneuxoit Haponnoit PecryOnuku 3akoHOIATEIBHBIX aKTOB, OCHOBAHHBIX,
KaK Ha 3akoHojaresibHOM Mojenu Poccuiickont denepanuu, Tak U Ha MPEANUCAHUAX
YKPaWHCKOT0, OEIOPYyCCKOTo, Ka3aXxCKOro, MPUIHECTPOBCKOTO, a TAKKE TaJKUKCKOTO
3aKOHOJATEIbCTBA.

VYKa3aHHBIM TOAXOA HE TOJIBKO CO3/Ia€T BHYTPEHHHUE MPOTUBOPEUYUS MEKITY
NPUHUMAEMbIMH HOPMATHUBHBIMHU TPABOBBIMU aKTaMH, HO TakKXXe MPUBOJIUT K
CJIO)KHOCTSIM B IPAaBOIPUMEHEHHH.

B uactHocth, cynel Jloneukoit Haponuoit PecnyOnuku npu (opMuUpOBaHUU
COOCTBEHHOUN MPaBOMPUMEHUTEIHHON MPAKTHKA HE MOTYT MPUMEHATHh K CIIOPHBIM
PaBOOTHOLIEHUSM IPABOBBbIE TMO3MLMU BBICIIUX CyIAeOHBIX OopraHoB Poccuiickoit
®enepauny, U BBIHYKIEHBl TOJKOBaTh CIIOPHBIE IPAaBOBbIE HOPMBI HUCXOAS U3
COOCTBEHHOTO YCMOTpPEHUS, MOPOI MPUIAEPKHUBASACH PACHIMPEHHOTO TOJKOBAaHUS U
MIPUMEHEHHS 3aKOHO/IaTENIbCTBA 10 aHaoruu. [10100HbII MOAX0/] MO3BOSET Pa3pElIUTh
KOHKPETHYIO MPaBOMPUMEHUTEIbHYIO MPOOJIeMy, OIHAKO SBHO HEIOCTATOYEH IS
dbopMupoBaHHUs  [EJIOCTHOM M  MOCJIENOBATEIBLHON MPAKTUKA  TPUMEHEHUS
3akoHojaareascTBa B JloHenkoi Hapomnoit PecnyOmnuke.

Oco0eHHO OCTpO BBINIEyKa3aHHasA TMpoliemMa TMpociekuBaeTcss B cdepe
YaCTHOIMPABOBBIX OTHOIICHWH. Tak, B HACTOSIIMA MOMEHT cdepa TPakIaHCKOTO
3aKOHOJATENIbCTBA TMPEJCTABIACT COOOM KOHIJIOMEpAT pa3IMYHBIX IO CBOEH
FOPUIMYECKOM CUJIE U HAMPABICHHOCTH HOPMATUBHBIX MPABOBBIX AKTOB, TJI€ OCHOBHBIM
HOPMAaTUBHBIM IIPABOBBIM aKTOM B COOTBETCTBUH C 4. 2 cT. 86 Konctutyuuu J{oHenkoi
Hapomnoii Pecriyonuku [ 1] siBisiercst [paxknanckuii koneke YkpauHsl [2], A€HCTBY IO
B pPENAKUUU MO COCTOSAHUI0O Ha MOMEHT MNpUHATUA OCHOBHOrO 3akoHa JloHelkoi
Hapognoit PecniyGnuku. B To ke Bpemsi pernmaMmeHTanus TPaIUulMOHHO TPakIaHCKO-
MPABOBBIX MHCTUTYTOB OECXO3SMHOTO UMYIIECTBA W MPUOOpETATEIHbHON NaBHOCTH
OCYLIECTBIISIETCS TMOA3aKOHHBIMU akTaMu DoHJa TrocyIapCTBEHHOIO HMYILECTBA
Honenkoit Haponnoit PecnyOnuku u MunucrepctBa A0X0A0B U cOopoB JloHEIKOM
Hapoanoit Pecry6muku.

[Tomo6Hast cutyarusi co3qaeT NPEANOChUTKH JJI HAPYIICHUS KOHCTUTYIIMOHHBIX
MpaB TPaXXJaH, YTO SIBISETCS HENOIMYCTUMBIM JIJI1 MPABOBOTO TOCYAApCTBA, KOTOPHIM
cormacHo cT. 1 Koncruryuum ssnsiercs Joneunkas Haponmnas Pecnybnuka. Takoke
MOJ0OHBIC YCIOBHS CO37AI0T BOBMOXKHOCTH HEZIOOPOCOBECTHOM peaTu3aliui, B TOM YHCIIE
U 3JI0yTIOTPEOICHHUS PAaBOM, KaK OpraHaMH IOCY/IapCTBEHHOM BIACTH, TaK M OTIACTbHBIMU
rpakaaHaMH, TPUHAJIEKAIUX UM ITOJTHOMOYUN U TIPaB.
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JlanHyto mpoOieMaTHKy JOJKHO pa3pelluTh NPUHATHE IpoekTa [paxaaHckoro
konekca Jloneuxoit Hapomnnoii PecriyOnuku (nanee — mpoekt ['K), kotopslil B 1iesnom
OCHOBaH Ha MoJoKeHUsX [ paxkmaanckoro koaekca Poccuiickoit @eneparuu (4acTh repnast
or 30.11.1994 Ne 51-®3; vacte Bropas or 26.01.1996 Ne 14-d3; wacte TpeTbs OT
26.11.2001 Neo 146-®3; uacth yetBEpras ot 18.12.2006 Ne 230-D3) (manee — 'K PD)
[3-6].

[TpunsiTHE COOCTBEHHOTO KOAM(PHUIIMPOBAHHOTO HOPMATHBHOIO IMPABOBOTO aKTa,
0e3yCJI0BHO, ymopsaaouuT cdepy rpaxaanckoro obopora B [oneuxoit Hapomnoii
PecniyOnuke. Bmecte ¢ Tem, npoekt 'K mpenmonaraer mepexoa OT CyLIeCTBYIOLIEH
TPAKIAHCKO-XO35MCTBEHHOW MOJIEIN peraMeHTallid YaCTHOIIPABOBbIX OTHOUIEHUHN K
rPaK1aHCKO-MOHUCTUYECKOM, YTO «OOYCIOBIEHO OOBEKTUBHBIMU MPUYMHAMU,
CBSI3aHHBIMH CO CIleNU(PHUKON TMepexoia OT CHCTEMbl 3aKOHOJATENhCTBA YKPAWHBI K
CUCTEME PECITyOIMKAHCKOTO 3aKOHOAATeNbCTBaY [7]. TeM cambiM, X03sIIICTBEHHBIN KOJEKC
YkpauHbl C MOMEHTa BBeaeHHs B JelictBue npoekra ['K, He OyaeT momiiexarh
npuMeHeHuto Ha Teppuropun Jonernkoir HapogHoit PecnyOnuku.

Kpome TOro, mo MHenuwo paspaborumka mnpoekta ['K, «mpu paspaborke
3aKOHOIIPOEKTAa B OCHOBY JIEIIa KOHLENLMS €AUHOTO MOAXOAa B PEryIupOBAHUHU
FPaXJAaHCKUX  IMPAaBOOTHOIIEHWMH, B TOM  4YHCI€ TPU  OCYIIECTBIECHUU
NpEeANPUHUMATENBCKON JeATeTbHOCTH, 0€3 BBIICICHUS XO3SMCTBEHHOTO IpaBa Kak
OTIENbHOM OTpaciu. JlaHHBIA MOAXON CIOCOOCTBYET MHTEHCHU(HUKALMM Mpoliecca
UMHTErpauuu C cucreMou npaBa Poccuiickon @Penepauuu U CTPaH-yYaCTHHI]
EBpa3suiickoro 3kOoHOMU4ECKOro coro3a» [7]. Ciexyer OTMETUTh, YTO B OT€YECTBEHHON
Hay4HOW CpEE O POJIM XO35IMCTBEHHOTO MpaBa B cucTteMe npasa Joneuko Hapoanoit
PecniyOnuky nMeroTcs ¥ AMaMeTpaibHO MPOTUBOMNOJIOKHBIE MHEHUS [8].

BaxkHo Taxke akIeHTHMpOBaTh BHUMAHUE Ha TO, YTO ydeHbIMH JloHerkoi HaponHoi
PecnyOnuku  BbhICKa3bIBae€TCsI MHEHHE O TOM, 4YTO B CYILECTBYIOIIUX peausx
3akoHojarenpHoro nosst Jloneukor Hapoanoit PecryOnuku (0 KOTOpBIX ObUIO CKa3zaHO
BBHIIIIE), BBeIeHUE B JedcTBUE mpoekTta ['K BBI3OBET psij MpaBONMPUMEHUTEIBHBIX
CIIOKHOCTEH, CBSI3aHHBIX, MpPEXIe BCero, ¢ ero agantammed U 3PQPEKTUBHBIM
B3aUMOJIEHCTBUEM C CYILIECTBYIOLIMM Ha JAaHHBIA MOMEHT 3aKOHOJATEILCTBOM, KOTOPOE BO
MHOIOM OCHOBAHO Ha CYILECTBOBABLIEH B YKPAMHCKOM 3aKOHOIATEIILCTBE MOJEIH «TyaJIn3Ma
YaCTHOTO MpaBay». YKa3aHHbIM (akT 0OyCHaBIMBAET JOMOJIHUTENIBHYIO aKTyaJbHOCTh
UCCIICIOBAHUIO OOIIETEOPETUUECKON KATErOPUHU «3JI0YNOTPEOICHUE MIPABOM.

[Ipexxne Bcero, ciaeayeT OTMETUTb, UTO KaTeropus «3jJ10yHnoTpeOIeHus! MpaBomM» ¢
JABHUX BpeMeH Obula B MOJE€ 3pEHHsS] y4EeHBIX-IIpaBOBEAOB. B To ke Bpems 10
CETOJHSIIHETO JIHS OTCYTCTBYET €MHOE MHEHME 10 JaHHOU mpoliemaruke. M3yuenue
CYLIHOCTH JAHHOTO SIBJIICHUS HE SBISETCS MPEAMETOM JAHHOTO MCCIIEAOBAHUS, OJHAKO
B LIEJIOM, CJIEyeT OTMETUTh, UYTO IOJ 3JI0yNOTPeOIeHUEM PAaBOM CIIEIyeT MOHUMATh
0CcOOBIil BUJ IPABOBOTO IMOBEAEHUS, MPU KOTOPOM CYOBEKT MpPaBOBBIX OTHOLIEHUH,
peanusysi CBOM 3aKOHHBIE ITPaBa M 00SI3aHHOCTH B MIPEJENIaX, YCTAHOBICHHBIX 3aKOHOM,
YMBIIIJICHHO (B OT/EIBHBIX CIIydasiX — HEOCTOPOXKHO) MIPUUUHSIET BPE IPYTUM, TEHCTBYS
npu 3ToM (OpMabHO MPABOMEPHO.

Bmecte ¢ TeM KBanuMpHUUMPOBAThH 3JI0yHNOTpeOIEHUE MPAaBOM BO3MOXKHO TOJIBKO
YUHUTBIBAsI COJIEpP)KAHUE PE3YJIbTAaTOB MOBEACHUS CyObeKTa (HAJIMYME HEraTHBHBIX
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NOCJEACTBUI), LETM U YMbICHA €ro JeWCTBUM (BHYTPEHHsS HAalpaBJI€HHOCTb Ha
JOCTHKEHUE HETaTUBHBIX MOCIIEACTBUI). YUNTHIBasI BBIIEU3IOKEHHOE, B Y3KOM CMBICIIE,
3710ynoTpeOIeHre MPaBOM BBICTYIIAET pean3alreil CyObeKTOM CBOETro CyObeKTUBHOIO
MHTEpPECa C HETATUBHBIM COACP/KAHHUEM.

[IpoGnemaruka 3m0ynoTpebieHus: MpaBOM OXBAaThIBaeT BCe cepbl U OTPACIH
IIPAaBOOTHOLICHHUI: OT MAaTEpHAIBHBIX O MPOLECCYAIbHBIX, OT YaCTHOIPABOBBIX 10
NyOJUYHBIX, TO €CTh «BE3/IE, I7I€ UMEIOTCSl YIIPAaBOMOUYUBAIOINE HOPMbI, HACIISIONINE
CBOMX aJpecaToB CyObEKTUBHBIMU TipaBaMu» [9, c. 170]. OnHako uMeHHO B 00JacTH
IrpaXIaHCKOIO  TpaBa JaHHas MpoOjemaTuka MNpuoOpeTaeT  HauOOJBIIYIO
pacnpoCTPaHEHHOCTh, YTO CBS3aHO C HEMOCPEACTBEHHBIM BOBJIEYEHHEM HOPMaMU
IPAKIAHCKOTO IIpaBa IpakJ1aH B IPABOOTHOLICHUS.

Kak yxe ormeuanoce panee, npoekT I'K ocHOBaH Ha 3aKOHOAATENBHON MOJAEIU
Poccuniickoit denepannn. CrenoBarenbHO, OH COACPKUT AHAIOTMYHYIO POCCUMCKON
MOJIEJIb PENIAMEHTALUH I'PAKAAHCKO-TIIPABOBBIX OTHOLIECHUH. He sABiseTcs UCKIIIoueHuEM
B JJAHHOM CJIy4ae U PETYJIUPOBAHNE BONPOCOB, CBSI3aHHBIX C MPEACIIAMHA OCYIIECTBICHUS
Ipa)KAaHCKUX MPaB U, B YACTHOCTH, CO 3710ynoTpednenrneM npaBoM. Tak, B mpoekre ['K
umeercst HopMma, uaeHtudsas cr. 10 I'K P®, npenycmarpusaromas cienyroee:

«He pomyckaroTcsi OCYIIECTBICHHME TPAXKIAHCKUX IPAaB HCKIKOYUTEIBHO C
HaMEpeHHEeM TMPUYMHHUTH BpEJ JPYroMy JuIly, IOeHCTBUS B 00XOJ 3aKoHa C
IPOTUBOINPABHOM LENbIO, & TAKXKE MHOE 3aBEOMO HET0OPOCOBECTHOE OCYIIECTBICHUE
IpakIaHCKUX IpaB (3JI0yNOTPeOICHUE MTPABOM).

He nomyckaercs ucnosnb3oBaHuE Ipa)KJaHCKUX IPaB B LEIAX OrpaHUYCHUSA
KOHKYPEHIIMH, a TAaK)Ke 3JI0yNOTpeOIeHHE TOMUHHUPYIOIMIMM MOJI0KEHUEM Ha PBIHKE.

B cnydae nHecoOmonenus TpeboBaHuil, NpeyCMOTPEHHBIX 1. | HacTosIIel cTaTby,
Cyl, apOUTPaKHBIA CyJ WU TPETEUCKUU Cyd C YYETOM XapaKTepa U MOCIEICTBHI
JIOMYILEHHOTO 3JI0yNOTPEOICHUS OTKa3bIBAET JIMILY B 3aIIUTE MPUHAUISKAIIIETO eMy IpaBa
MIOJTHOCTBIO WJIM YaCTHUYHO, a TAK)KE PUMEHSET UHBIE MEPBI, IPETYCMOTPEHHBIE 3AKOHOM.

B cnyuae, ecnu 3n0ynorpebieHue mpaBoM BhIPaXKAaeTCs B COBEPILIEHUU JEHCTBUI
B 00XOJ 3aKOHa C MPOTHUBOIPABHOM IEJbI0, MOCIEACTBUS, MPEIyCMOTpPEHHbIE II. 2
HACTOAILECH CTaTbH, IPUMEHSIOTCS, IIOCKOJIBKY MHBIE MOCICACTBUS TaKUX JCHCTBUN HE
YCTaHOBJEHBI HacTosAMM Konekcom».

Ecnu 310ynorpebaeHue npaBoM MOBJIEKIO HApYyILIEHUE MpaBa JIPyroro Juia, Takoe
JMLIO BIpaBe TpeOOBAaTh BO3MELIEHUS MPUUYUHEHHBIX 3TUM YOBITKOB.

J106pOCOBECTHOCTh YYACTHUKOB I'PAXIaHCKUX IMPABOOTHOILEHUN U Pa3yMHOCTb UX
JIEUCTBUU MPEANOIAratoTCs.

VYKa3zaHHbIE TPEANMCAHUS SBIAIOTCSA JOTMYECKUM NIPOJOJDKEHHMEM 4.4 cT. 12
Koncruryuun [oneuxoit Hapognoit PecmyOnuku, mnpemycMarpuBaromeii, dYTo
OCYIIIECTBJICHUE MPaB U CBOOO YeIOBEKA U IpaXkJaHWHA HE JIOJHKHO HapyllaTh MIpaBa
U CBOOOJBI JPYrux JMI. YKa3aHHOE MOJIOKEHHE TakKe 3aKpeIuieHO B IJlaBe 2
Koncturynun Poccuiickoit @eaeparuu [10], pentaMmeHTHpYIOIEed 0OCHOBOMOJIATAFOIINE
npaBa ¥ cBOOO/IBI YeNIOBEKA U TpakJaHHHA. BMecTe ¢ TeM yka3zaHHbIE IpaBa U CBOOOIbI
MOJIJIEKAT PACIPOCTPAHEHUIO, M0 AHAJIOTHUU C POCCHHWCKUM 3aKOHOAATEIbCTBOM, U HA
IOPUIMYECKHX JIUI] B TOW CTENIEHHU, B KOTOPOM 3TO OTBEYAET UX MpaBoBoi npupoze [11,
c. 14-15].
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[Ipencrasmnsiercs 1enecooOpa3HbIM MPOBECTH aHAIU3 TOJIKOBAHUS U OCOOEHHOCTH
peamuzauuu cT. 10 'K PO Ha npakTuke, 4TO MO3BOIUT OMPEAEIUTD Psil XapaKTEPHBIX
HIOAHCOB, MO3BOJISIONINX BIOCJEICTBUH MPEOI0JIETh CI0KHOCTU B MPABONPUMEHEHUH
npoekra ['K.

Cnenyer oTMeTUTh, YTO B NepBOoHadanbHOM pepakuuu cr. 10 'K P® npasuiio o
HEIOMYIIEHUH 3JI0yTIOTPeOICHHUs TTPaBOM ObUIO CHOPMYITHUPOBAHO CIETYIOIIMM 00pa3oM:
«He nomyckaroTcsi HEUCTBHUS TpaKJaH U IOPUIWYECKUX JIMI], OCYIIECTBISEMbIC
UCKJIIOYUTEIbHO C HAaMEpEeHUEM MPUYMHUTH Bped ApYroMy JIHMIy, a TaKxKe
3710ynOTpeOIeHNE MPAaBOM B MHBIX (popmaxy.

[Tono6Hast hopMynMpoBKa, a UMEHHO TOJKOBAaHHE KOHCTPYKIUH «3JI0yHOTpEOIeHHE
MIPaBOM B UHBIX (hopMax» 00yCIOBMIM HEOTHO3HAYHOCTh CYJICOHON MPAKTHKH, KOTOpast
MHOTAA KBaIM(pUUUPOBAJIA KaK «3JIOYNOTPEONEHUE MNpPaBOM» SBHbBIE, OYEBHJIHBIE
NPOSIBJICHUS] HETOOPOCOBECTHOIO MOBEACHHUS.

VMIMEeHHO 3Ta MpaKTHKa — BEpPHEE, €€ BECbMa CIOPHOE IMPOSBIICHHUE, COCTOSIIECE B
YIOBJIETBOPEHUHU UCKOB O MPU3HAHUH CIICTIOK HUYTOXXHBIMU (MJIM HEIEUCTBUTEIILHBIMU )
co cceuikoit Ha cT. 10 P® T'K, — BeI3bIBaeT cepbhe3Hoe omnacenue [12].

[lepBoHauanbHO poccuiickue cyapl ToakoBainu HopMy crarbi 10 'K PO nocrarouno
KOHCEPBAaTUBHO, (DaKTUYECKHU MepecKasbiBas ee coaepkanue: «[Ipu pazpemenun crnopon
CJIeyeT UMETh B BU/Y, UYTO OTKa3 B 3alIUTE [IpaBa CO CTOPOHBI Cy/ia JOMYCKAETCs JIUIIb
B CJIy4asix, KOrja Marepualsl Jieja CBUAECTEIbCTBYIOT O COBEPIICHUH IPaKIaHUHOM WU
IOPUIMYECKUM JIUIIOM JICHCTBUHN, KOTOpPbIE MOTYT OBITh KBaJTU(DHUIIMPOBAHBI KakK
3noymnoTrpebiaenue npaBoM (cT. 10), B 4aCTHOCTH NEUCTBHUI, UMEIOIIUX CBOEH IICJIbIO
NPUYUHUTG BPEA APYTUM JIULIAM.

B MOTHBHPOBOYHOI 4acTU COOTBETCTBYIOIIETO PEIICHUSI TOJKHBI ObITh YKa3aHbI
OCHOBaHUs KBamu(UKAIMU JEHCTBUM UCTIA KaK 3JI0yNnoTpebiaeHue mpasom» [13].

B 1o e Bpemsa B Undopmarmonnom nuceMme [pesununyma BAC PO ot 25.11.2008
Ne 127, conepxamem OO030p MpakTUKU MNPUMEHEHUS apOUTPaKHbIMHU cynamu cT. 10
'K PO, nogxon BAC P® ropasno mmpe: u3 gecarka pacCMOTPEHHBIX B 3ToM O0630pe
JieN B IByX Jielax NojjepskaHa Mo3ulus, NpeycMarpruBaronias yI0BIE€TBOPEHUE UCKA,
chopmynpoBaHHOTO €O cchbulkor uMeHHO Ha cT. 10 'K P®. bonee toro, B myHkTe 5
nanHoro O030pa pazwbsicHsieTcs cienytomiee: «Kak cnenyet u3 cr. 10 Konekca, otkas B
3alUTe MpaBa JIMILY, 310yIoTPeOUBIIIEMY MTPAaBOM, O3HAYAET 3aIUTy HAPYIICHHBIX MIPaB
JUlla, B OTHOIICHWHM KOTOPOTO JOMYyIIEHO 3JoynoTrpebnenue. Takum o00pazom,
HEMOCPEACTBEHHON 1I€bI0 HA3BAaHHOM CaAHKIMU SBJSETCS HE HaKa3zaHHWe JIuua,
37IOYMOTPEOUBIIIETO TPaBOM, a 3al[UTa IMpaB JUIA, MOTEPHEBIIETO0 OT 3TOTO
3noynorpednenus. CiaenoBarenabHO, s 3alUThl HAPYIIEHHBIX MPaB MOTEPIEBILErO CY/l
MOXXET HE MPUHSATH IOBOJBI JIMIA, 3JI0yNOTPEOUBILIETO MPaBOM, 000CHOBBIBAIOIIIHE
COOTBETCTBUE CBOMUX ACHCTBUN MO OCYIIECTBICHHUIO MPUHAJIEKAIIETO €My IpaBa
dbopmanbHBEIM TpeOOBaHUSIM 3aKOHOJATENbCTBA. [loATOMY ymoMsiHyTass HOpMa 3aKOoHa
MOJKET MPUMEHATHCS KaK B OTHOIIECHWU HCTIA, TAK U B OTHOIICHUH OTBETYMKa» [12].

[Tono6nas nmosunms BAC pacxoaunachk ¢ TekctoM cT. 10 P®, u3 koToporo ciemayer
BO3MOXKHOCTh €€ MPUMEHEHHUSI IMEHHO B Ka4€CTBE 3aIlIUThI OT HEJOOPOCOBECTHOTO (XOTS
¥ OCHOBAaHHOTO Ha CYOBEKTHMBHOM IIpaBE) UCKA.

[To mMuennto K. M. CKJIOBCKOTO «B MPUHLUIE HEBO3MOXHO MPHU3HAHUE CHEIKU
HeaencTBuTenbHOM B cuity CcT. 10 'K PO. Benp Hopma ctateu 10 I'K PO nmeer B Buny
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3710ynoTpediieHre CyObEeKTUBHBIM MIPaBOM; CyOBEKTUBHOE IIPABO UMEET B JIFOOOM CITydae
KaKOH-TO OOBEKT U3 yKa3zaHHbIX B CcT. 128 ['K. Mexy TeM st COBEpIIICHUS CIICTKU HE
YCTaHAaBIMBAETCS CyOBEKTUBHOE IPABO, COBEPILICHHE CIEIKH OOBEKTOM IpaBa He
SIBIISIETCSI, & OCYIIECTBIISIETCS B CUITY JeecocOoOHOCTH (caenkocmnocooHocTr). OTcrona
CJIEyeT NOHSATHBIN BBIBOJI: COBEPIICHUE CIICIIKHA HE MPEICTABISET COOON OCYILIECTBIECHUS
CyOBEKTHUBHOTO MpaBa, a 3HAYUT, HE MOXKET OBITh M 3J0yHOTpeOIeHUs MpPaBoOM
MOCPENICTBOM cOBepuIeHus: cuenku» [14, c. 443].

C momenTa BHeceHusa uaMeHeHun B CT. 10 'K PO, BciiencTBue KOTOpBIX AaHHAs
CTPYKTypHasi €IMHMLA Obla U3JI0KEHA B TEKYyILEH peJakluu, ONpeaeeHue U OLEHKa
JNEHCTBUM JIUI] KaK 3J0ynoTpeOIeHne MPaBOM OCYIIECTBISETCS C TOUKHM 3PEHUs UX
IPOTHUBONPABHOCTH, PYKOBOJACTBYACh OOIIMM MOHATHEM O JT0OPOCOBECTHOCTU. B
yactHOocTH, B Aene Ne 301-0C16-18140 ot 28.12.2016 cynoM OTMEUEHO CIEAYIOIICE:
«OTMEHSIs Cy/leOHbIE aKThl CyAOB NEPBOM M aneJUILMOHHONM MHCTAaHIMM Cyd OKpyra
yKa3ays Ha HenpasBwibHOe npuMmeHeHue cT. 10 'K PD, Ha ocHOBaHMU KOTOPOU CyJIbl
NPUIUTY K BBIBOAY O HAJIMYUM MPU3HAKOB HEJOOPOCOBECTHOTO MOBEIEHUS». AHATOTMYHO
B fene Ne 5-KI'-179 ot 08.12.2015, B xoTropom BepxoBnsiii cyn Poccuiickoit deneparun
OTMEHSIET  pEIICHMs  aNeJUIALIMOHHBIX M KACCAUMOHHBIX  WHCTaHIUH,
PYKOBOJCTBOBABILIUXCS PaCCMaTPUBAEMON CTAaThel, OMPENEINB, YTO «BBIBOJI Cy/leOHOM
KOJJIETUU MO TPAXKAAHCKUM JiesiaM czieniad 0e3 ydera nosoxenuit ct. 10 I'paxkpanckoro
xozekca Poccuiickoit @enepanuu. Ilo cMbicily Ha3BaHHOM CTaTbU 3JI0YNOTpEOSiEeHUE
IPaBOM MOXKET BBIPAKAThCS B COBEPILEHUU CHENIKH, (POpPMaTbHO COOTBETCTBYIOLIECH
IIPABOBBIM HOpPMaM, HO OCYILECTBIEHHOW C MPOTUBOIIPABHOW LIEIBIOY.

JlaHHBIE IPUMEPBI CBUAETENBCTBYIOT O TOM, YTO peanu3anus myHKToB cT. 10 'K PO
B YaCTH, KacarolIeics MpeIeioB OCYIIECTBIEHUS IPAKIAHCKUX MPaB, TPEOyeT 0COOBIX
IIPABOBBIX HABBIKOB IIPU €€ TOJIKOBAaHWHM, 3AKJIIOYAIOLIUXCS, B TOM YHCJE, B aHAJIU3€
JeTajield UMEIOIIENCs MPAaKTUKK, a TAaKKE B PYKOBOJCTBE M3MEHEHHUSIMH, BHOCHUMBIMU
[TocranoBnenusmu IlnenymoB BepxoBHoro Cyna Poccuiickoin ®@enepanuu ¢ LEIBIO
o0ecrieyeHns: eJMHCTBA TOJIKOBAHUS MOHSTHUS MPENIETIOB OCYIIECTBICHHS IPakJaHCKUX
IpaB ¥ HEIOMYILIEHUs CilydaeB 3J0ynoTpelnenus npasoM [15, c. 443].

[lepcriekTBamMu 1adbHEUIINX UCCIIEIOBAHUH MO JAHHOMY HAlpaBJICHUIO SBJISIETCS
KOMIUIEKCHBIM aHAJIN3 IPAKTUKH PUMEHEHHS U IPABOBOM MPUPO/IBI ITpeanrcanuii cT. 10
'K P® 7151 BbIpaOOTKM MpeAsioKEHNH MO YITyUYIIEHUIO AEUCTBYIOLIETO 3aKOHOIATEbCTBA
JHounenkoii Haponnoii PecnyOnukwu.
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THE PROBLEMATICS OF ABUSE OF RIGHTS IN TRANSITION
CONDITIONS OF PUBLIC CONSTRUCTION OF DONETSK PEOPLE’S
REPUBLIC

The article is devoted to the study of the problems of «abuse of law in the transitional conditions
of state-building, identifying the characteristic features of the legislative field of the Donetsk People’s
Republic. The article also analyzes the Russian legislation in this area of legal relations, taking into
account the planned adoption of the Civil Code of the Donetsk People’s Republic on the basis of the
legislative model of the Russian Federation.

Keywords: law, exercise of right, abuse of right, gaps in law, state-building.
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CBEJIEHUA
Ob ABTOPAX

BumneBckuii SIlpociiaB Anb0epToBHMY, CTapiidii MpenojaBareib Kadeapsl
yroioBHOro npasa u npouecca, ['OY BIIO «/lonenkuii HaMOHAIbHBI YHUBEPCUTETY.

I'epacumenko F)uus BsiuecsiaBoBHa, cTapiiuii penoaBaresb Kagenapbl TEOPHH
¥ UCTOpHH rocynapcrsa u mpasa, [ OY BIIO «JloHenkuii HaMOHAIbHBIM YHUBEPCUTETY.

T'opbarenko Esiena BuranbeBHa, KaHAUAAT IOPUANYECKUX HAYK, TOLUEHT, TOLUEHT
kadenpel rpaxaanckoro npasa u nporecca, [OY BIIO «JloHeukuit HallMOHATBHBIN
YHUBEPCHUTET.

ErypHoB AHapeii AJeKCaHAPOBUY, CTYACHT MarucTparypbl HOPUIAYECKOTO
dakynereta, ['OY BIIO «/loHelnkuil HallMOHAIBHBIM YHUBEPCUTETY.

Kapnenko Jlronmuiaa KoHcTaHTMHOBHA, KAHINUJIAT IOPUINYECKUX HAYK, TOLEHT
Kadeapsl yroioBHoro mpara u mpoiecca, [OY BIIO «JloHenkuit HanuoHaIbHBII
YHUBEPCUTETY.

KynakoBa Eam3zaBera BajepbeBHA, KaHIWJAT IOPUIUYECKHX HAYK, JOLIEHT
Kadeapsl KOHCTUTYIMOHHOTO W MexayHapomHoro mpara, ['OY BIIO «Jlonemnkwuit
HallMOHAJIbHBI YHUBEPCUTET

Jlnmuuckuii Buranuii BragumupoBuy, TOKTOp HCTOPUUECKHUX HayK, Ipodeccop,
npodeccop kadeapsl TpakmaaHckoro mpaBa u mporecca, [OY BIIO «Jlonemnkwuit
HallMOHAJIBHBI YHUBEPCHUTETY.

Maxkcumenko Qubra bopucoBna, ctapiimii nmpenogaBarenb kKadeapsl yroJIOBHOTO
npaBa u npoinecca, 'OY BIIO «JloHenkuii HallmoOHaIbHBIA YHUBEPCUTET.

ManusJien JDiauna EBrenbeBHa, KaHIUIAT IOPUTUIECKUX HAYK, TOUEHT Kadeaphl
yrojoBHoro npana u npoiuecca, ['OY BIIO «/loneukuii HallMOHAIbHBIM YHUBEPCUTETY.

[lerpauenko Eaena MHropeBHa, crapmuid npenojgaBarenb Kadeapsl
KOHCTUTYIIMOHHOTO M MexXayHapoaHoro npasa, ['OY BIIO «JloHenkuil HallMOHAIbHBIN
YHUBEPCHUTET.

IHonoB bopuc UBanoBuY, cTapiuii mpenoaaBarens Kageapbl yroIOBHOTO IIpaBa
u npouecca, ['OY BIIO «/loHeukuii HALIMOHAIbHBINA YHUBEPCUTET.

CmupnoBa Exarepuna BaagumupoBHa, cTapmuii npenojasareib Kadeapsl
rpakaaHckoro npasa u npotecca, 'OY BIIO «JloHenkuii HallmoHaIbHBIA YHUBEPCUTET.

CrenanoBa IOmsa CepreeBHa, crapuuii npenoaasareib Kadeapbl TEOpUU U
ucropuu rocynapctsa u npana, [OY BIIO «/loHenkuil HallMOHaIbHBIA YHUBEPCUTET.

CroinkoBa Ejena MuxaiijioBHa, TOKTOp IOPHANYSCKUX HAYK, IOIIEHT, Mpodeccop
kadeapsl aamMuHUCTpaTuBHOro W ¢unancoporo mpasa, ['OY BIIO «/lonemnkuit
HallMOHAJIbHBI YHUBEPCUTETY.

Tumomenko Huna AJjiekcaHIApPOBHA, KaHAUAAT IOPUANYECKUX HAyK, JOLCHT,
JIOIIEHT Kadeaphl yrooBHOTO npasa u npoiecca, ['OY BIIO «/loHenkuii HallmOHAIBHBIN
YHUBEPCHUTETY.
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TumakoB Makcum IleTpoBuy, KaHANAAT OPUIUYECKUX HAYK, TOIEHT Kaeapbl
yrojoBHoOro npana u npoiecca, 'OY BIIO «/loneukuii HallmOHaJbHBIM YHUBEPCUTET.

Xap:xkeBckass Tarbana CepreeBHa, crapliuili npenojaBaTenb Kadeapbl
rpaXxAaHCcKoro mpasa u npouecca, ['OY BIIO «/[oHenkunii HaMOHAIBHBIN YHUBEPCUTET.

YepHukoB AJieKCAHAP AJIEKCAHAPOBUY, ACTIUPAHT IOPUAUYECKOTO (PaKyIbTeTa,
I'OY BIIO «/loHenkui HallMOHAJIbHBIM YHUBEPCUTET).
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IHPABUJIA AJd ABTOPOB

1. B neyarb NpUHUMAIOTCSI HAyYHBIE CTaThU HA PYCCKOM U AHIJIMHMCKOM SI3BIKAaX,
KOTOpbIE UMEIOT HEOOXOAUMBIE 3JIEMEHTHI:

[IOCTaHOBKA MpoOJIeMbl B 00ILEM BUAE U €€ CBS3b C BaXKHEUIIMMU HAyYHBIMU U
NPAKTUYECKUMH 3a7a4aMu;

aHaJIM3 TOCIIEIHUX TOCTHKEHUHN U MyOIMKaIfil, B KOTOPBIX pacCMOTpEHA JaHHAS
npo0sieMa U Ha KOTOpBIE CChUIAETCSI aBTOP, BBIACIICHUWE HEPEIICHHBIX paHee yacTei
oOuieil mpobseMbl, Ha pelleHre KOTOPBIX HalpaBiieHa JaHHasl CTaTbs;

(dopMynupoBaHUe LN U NMOCTAaHOBKA 3a]ay;

U3JI0)KEHHE OCHOBHOI'O MaTepuajia HCCJIEJIOBAHHUS C IMOJHBIM OOOCHOBAaHHUEM
MOJIYYEHHBIX HAYYHBIX PE3YyJbTaTOB;

BBIBOJIbI M3 3TOTO HUCCJENOBAaHUS M MEPCHEKTUBbI JAIbHEHIINX HCCIEI0BAaHUHN B
JTAHHOM HaIpaBlICHUU.

2. OcHoBHo# TekcT crarbu — mpudt Times New Roman, pazmep 14 nrt., ¢
BbIpaBHUBaHMEM 1o MmupuHe. AHHoTauus (mo 500 3HakoB ¢ mnpobenamu;
OopueHTUpoBOYHO 10 cTpoK), KiIroueBble cioBa (HE MeHee 5), CHHCOK JIUTEPaTyphl,
TaOMUIBl, TOApUCYHOUHbIE ToAnucH — wWpudT Times New Roman, pasmep 12 nt. bes
aBTOMATHUYECKON PacCTaHOBKH MepeHOCOB. TabauIlbl pacnoaaratoTcsi 0 TEKCTY CTPOro
B IpeJeiax TIeYaTHOTO IMOoJisi KHHKHOW OpHEHTAallMM CTPaHUl] IOcCje IepBOro
ynomuHanusi. Kaxaplii puCyHOK MMeeT MOANHUCH (HE COBMEUICHHYIO C PHCYHKOM), a
Tabnuia — 3amiaBue (BhIpaBHUBAaHUE — MO LEHTPY). Bee puCyHKH U TaOMUIIBI TOMKHBI
ObITh TOCJEA0BATENbHO MPOHYMEpoBaHbl apaOckumu I1uppamMu. CKaHUPOBaHHBIE
PUCYHKH HE TpuHUMAarTcs. [IpM Hamuyuum PUCYHKOB U TAOIUIl UX HEOOXOIUMO
NPEJOCTaBIATh B OTJAEIBHOM (haiiie ¢ BO3MOKHOCTbIO PEaKTUPOBAHMS.

3. O6bem cratbn — 7—10 ctpanur nedarHoro tekcta popmara A4. Ilomns: neBoe
— 3,0 cm, HmkHee — 1,5 cm, mpaBoe — 1,5 cM, BepxHee — 2,0 cM. MexIyCTpOUHBIA
MHTEpBaJ — MOJIYTOPHBIN. AO3anHblii oTcTyn — 1,25 cMm.

4. TexcT pyKOIIUCH JOJHKEH COOTBETCTBOBATH CIENYIOLIEW CTPYKTYPHOH CXEME:

— Uuapexc YK B BepxHem jeBoM yriy cTpanuilbl (14 kernib, 6€3 ab3amHOTrO
OTCTyIa).

— HA3BAHUE crarbu — noyKupHbIi, BBIpaBHUBAHUE IO HEHTPY 0e3 ab3aIiHoro
oTcTyna (MpOMUCHBIMU OyKBaMu 0Oe3 mepeHoca clioB, 14 Kerb);

— Yepes CTpOUKy: aHHOTALMS HA PYCCKOM S3bIKE, KOTOpasi JOJDKHA KPATKO OTPaXkaTh
LEeJNIU U 3aJa4d MPOBEICHHOTO MCCIIEIOBAaHUS, a TAK)KE€ €ro OCHOBHBIE PE3YyJbTaThl U
KJIIIoueBble ciioBa. Takum ke oOpa3oM o(opMIIeHHbIE aHHOTALMS M KIIOYEBbIE HA
aHTIuiCcKoM si3bike (12 kerb, aO3arHbii oTrctym 1,25, BhIpaBHHMBaHUE 1O (hopmary,
OJTMHAPHBIN WHTEpBaN);

— B xoHuie crarbu xonupait ©, ¢paMumus U UHUIKAIBI aBTOpa(oB), To (12 kerb,
BBIPaBHHUBAHUE 10 MIPABOMY Kpalo);
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— CnoBocoueranue CIIMCOK UCTOYHUKOB (nomykupHblii, BC€ IPOMUCHBIE,
12 xernp Oe3 ab3alHOrO OTCTyHa C BBIKJIIOYKOM MO JieBoMy Kkparo). [lepedenb
muteparypHbix uctouHukoB (CITMCOK NCTOYHMKOB) npuBoautcst 00IMMUM CIIUCKOM
B KOHIIE PYKOIKCH B MOPSIJIKE MOSBIECHUS CCHUIOK B TEKCTE (2 HE B aJI(paBUTHOM HOPSI/IKE)
Ha s3bIke opuruHana u odopmieHHsie B coorBerctBuu ¢ ['OCT 7.1-2003
«bubnuorpaduueckas 3anuck. bubnuorpapuueckoe onucanue». Ccbulka Ha UCTOYHUK
JaeTcsl B TEKCTE CTaTbu U oopMIIsieTCsl B KBaapaTHbIX ckoOkax ([5, c. 22]). Ccwunku
JIOIYCKAIOTCSl TOJIBKO Ha OMyONMKOBaHHbIE paboThl MO HccleayeMomy Borpocy. He
ClIeqyeT OTpaHUYMBATHCA LUTHPOBAHUEM pPaOOT, MPUHAIIEKAIIMX TOJBKO OIHOMY
KOJUIEKTHBY aBTOPOB MWJIM HCCIENOBAaTENIbCKOW rpymme. JKenarenbHbl CCBUIKM Ha
COBpPEMEHHbIE 3apyOexHbIe MyONHKaI|H.

5. B koH1ie cTarbu 0053aT€IbHO YKa3bIBAIOTCS CIEAYIOLINE CBEICHUS 00 aBTOpax:
(damMunus, UMs1, OTYECTBO BCEX aBTOPOB MOJHOCTHIO (HA PYCCKOM M aHIJIMHCKOM SI3bIKE);
ydeHas CTeNeHb U 3BaHUE (Ha PYCCKOM M AHIVIMIICKOM S3BbIKE); MOJHOE Ha3BaHME
OpraHM3alMN — MECTO PA0OThI KAXKIAO0TI0 aBTOpa B UMEHUTEIILHOM MaJIeKe, CTpaHa, TOpo
(Ha pyCCKOM M aHIVIMMCKOM $3bIKE); aipec 3JEKTPOHHON MOUTHI KaXXJIOro aBTOpa U
TesnehoH 11 KOHTAKTOB.

6. TekcT crarbu AOMKEH OBITH TLIATENBHO BbIBEpEH, 0e3 opdorpaduueckux
omnOok. CokpaleHus cjioB, KpoMe OOLIETIPUHATHIX, HE JIOMYCKAIOTCS MK 0053aTeNIbHO
naérces ux pacuudpoBka.

7. Ecnu crarbs MOAAeTCs Ha AHITIMKACKOM SI3BIKE, TO IPUJIAraercs €€ pyCcCKuu
BapUaHT.

8. AcnupaHThl U COUCKATEIIM BMECTE CO CTaThE€ MOJAIOT PEIEH3UI0 HAYYHOTO
PYKOBOAMTETIS.

9. ABTOpBI Hay4YHBIX CTaT€l HECYT MEPCOHAIBHYI OTBETCTBEHHOCTh 33 HAJU4ME
3JIEMEHTOB IIJIaruara B TEKCTaxX CTareil, B T. 4. 3a IIOJHOTY U JOCTOBEPHOCTh U3JI0KEHHBIX
¢axToB 1 nonoxenuil. K craree B 0053aT€IbHOM MOPSAAKE MPUIAraeTcs OTYET O IPOBEPKE
Hay4YHOM paOOThl HA YHUKAJIbHOCTh U MOMCK 3aMMCTBOBAaHUMU.

10. Pykonuch mNpOXOOUT HE3aBUCHUMOE AHOHMMHOE  pELEH3UPOBAaHUE
CHEeIMaINCTaMU Ha TPEIMET HAyYHOM LIEHHOCTH CTaTbH, €€ COOTBETCTBUS MPOPUIIIO U
TpeOoBaHUAM >XypHaia. [lo pekoMeHJanuu pelneH3eHTOB PEeAKOUIETusl TPUHUMAET
pelIeHre 0 BO3MOKHOCTH M YCJIOBMSIX OMYOJIMKOBaHUS CTaTbU.

11. [lyOnukanus crareit B xKypHaie OecruiaTHasl.
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