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IMPUBETCTBEHHOE CJIOBO MOJEPATOPA KPYI'JIOI'O CTOJIA

Veakaemvle yuacmuuxy Kpyerozo cmora: nouemmsie 20Cmu, 6biICHynawue, a maxxe
npedcmagumenn Hauez0 nOOPACMAIOLL20 NOKOALHUSL MOAOOBIX yueHbLX!

Padvl Bac npuseemcmeosamv U UCKpeHHee bAA200APHBL, UMO CMOZAU  HATMU
B03MOKHOCIL CBOUM AUMHBIM TPUCYMCMEUEM N000ep:KaMb NpoeedeHue HAWez0 HAYUHOZO
Meponpusimusi, Komopoe énepevie 8 maxkom gopmame nposooumcs 6 cmeHax, wpuouuecKoeo
gaxyrvimema na Kagedpe meopuu u ucmopuu 2ocyoapcmea u npasd. Hadeemcs, umo Imo
cmanem 0obpoii mpaduyuei u énpeds!

Kax, uzeecmno, cywecmeyem mecHas 63aUMOC3b MeKJY 20CY0apCmeom U npasom,
KOMopas. 6 3HAMUMeAbHOl Mepe npedonpederena OelcmeueM COUUAALHBLY, IKOHOMUMECKUX,
U0COA02UMECKIX, NOAUMUMECKUX U UCTOPUHECKUX (PaKINOPOs Pa36umisl.

Jllema nawezo Kpyzaozo cmora «COUUAAbHO-IKOHOMUUECKUE, UOCOAOZUMECKUE U
noAumuecKue acneKinvl paseumus. 20Cy0apcmed U Npasda: UCMOPUS U COBPEMEHHOCTIDY
6bLbpana HecAyuaiino, 1 0bycro6aeHa Mmem, WMo celimac Haue MOA000e 20CY0aPCMB0 HAXOOUMCS.
HA TYMU (6020 CMAHOBACHUS U PA3BUMUS, U UMEHHOZO0 OM HAWE20 B3AUMOOCUCMBUS,
e3aumodeiicmeus npedcmasumereii 3aKQHOOAMEALHOU U UCHOAHUMEABHOU BAACIL, YUEHbIX U
byoywux 1opucmos - cez00nawHUX, cnyOenmos, bydem 3asucmp mo, 8 KAKOM 20Cy0apcmee mbl
bydem Kump.

Ymo Ke Kacaemcsi popmbl npoeedeH st HAULe20 MEPONPUSIMUS, MO OHA NpedonpedereHa
Kpy2om NpuzAGUeHHbIX AUY: tipedcmasumenei 3aKQHOOAMEALHOT BAACTIL U UCOAHUMEALHOTL
BAACIU, YUeHDBIX, HAWe20 20CY0APCMEd, 3AHUMAIOUUXCS 6bIMEYKA3AHHOT npobremamuKoi, a
MaKzKe MNOCMOSHHBLX, Y4ACMHUKOS NO00DHbIX HAYUHBLX MEPONpusmui. — CHyOeHmbl
ducKyccuonnozo Kayba Kagedpvt ProedContra.

HcKpenne nadeemcs, 4mo énepevie NPoBOOUMBLE 8 0AHHOM opmame KpyeAblil CHOA

cmawem — mpaduuuonHvim  u  bydem  cnocobcmeoeamv — axmueusauuu — OdAbHeiiuiezo
83AUMO0CTICBUS MEKJY NPeOCMABUMEAIMI 6CeX, 6eMBell 6AACU, YUEHBIMU U MOA000Z0
noopacmarowezo nOKOAEHUSs, d NPeorOKeHus, ebipabomannsie 6 npouecce pabomvr Kpyzrozo
CMOAd, CIAHYM MOUWHBIM CMUMyAOM npeobpasosanuil 6 Doneukoil Hapoonoii Pecnybauxke,
Komopwie bydym cnocobcmeosamv OarvHeliuemy CMAHOBACHUIO HAULe20 20CY0apcmeéd Kk,
1npasosozo.

BoipaKgem UCKpeHuro baazo0apHocmy écem yHACMHUKIM KPY2A02o CMoAd, KOmopble
0KA3aAu coOeiicmeue 6 e20 n0020MOBKe U 1posedeHUU, NPedoCmABUAL C60U HAYUHble 00KAAObL U
NPUHAAL HENocpedcmeenHoe yuacmue 6 ezo paborie.

Keraem ycnewnoii pabomer écem yuacmuukgm Kpyeroeo cmora «CouudrvHo-
IKOHOMUUECKUE, UOCONOZUMECKIE U NOAUMUYECKUE ACTeKINbL PA36UMUs 20CY0apcmed U npasd:
UCTOPUS U COBPEMEHHOCTILY.

Ilepoununa E.B.

KAHOUOam UCmopudeckux HayK
Odoyenm Kageopvl meopuu u UCMopuu 20cyoapcmed
U npasa PUOULecKo2o aryrbmema
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T'OCYJAPCTBO KAK CYBBEKT IIPABOOTHOIIEHU B COBPEMEHHOM
OBILIECTBE

Anexkceniuyk Ilasen Koncmanmunosuu
I'OY BIIO «/loneykuii HayuoHAIbHBLIL YHUBEPCUMEM )
e-mail:p.alekseychuk@mail.ru

IlocranoBka mpobaemsbl. [lpu kmaccudukanuum CyOBEKTOB OJHUM W3 OCHOBAHUI
SBISICTCA HaJM4ue JHMOO OTCYTCTBHE BIIACTHBIX IIOJIHOMOYMH y cyObekra. He momiexur
COMHEHHIO, YTO K BJIACTHBIM CyOBEKTaM OTHOCSTCS CaMO TOCYAAapCTBO, a TAK)KE BHICTYHAIOIINE
OT MMEHHU TOCyJapCTBa WM K€ OT ce0s rocylapcTBEHHBIC OpraHbl U WHBIE TOCYIapCTBEHHBIC
obOpasoBaHwUs.

Heas wuccaenoBanusi. M3yunmB  0COOGHHOCTHM  TOCyJapcTBa Kak  CyObeKTa
MIPaBOOTHOLICHH, OMPEAETUTh POJIb TOCYAAPCTBA B PA3IMUHBIX OOIIECTBEHHBIX OTHOLICHUSX U
B cepax ku3HU. [laHHAas 11e7b I0Ipa3yMeBaeT pPelleHUE CAEAYIOLUX 3a/1ay:

- U3YyYUTHh OCOOGHHOCTh IOCY/1apCTBa KaK CyObhEeKTa MPaBOOTHOIICHHUI;

- IPOAHATU3UPOBATH POJIb FOCYIAPCTBA B OOIIECTBEHHOM KHU3HH;

- paccMOTpPETh B3aUMOCBSI3b FOCYJaPCTBA B PA3JIMYHBIX OTPACIAX.

OcHoBHbIE pe3yJIbTAThI HCCJIeI0BAHUS.

XapakTepHasi 0COOEHHOCTh TOCY/IapCTBa KaK CyOBEKTa 3aKIH0YaeTCs B TOM, UTO BCE €0
OTHOLIEHHUS C APYTUMHU CYOBEKTAMU SIBIISIFOTCS] UCKJIFOUUTEIBHO IIPABOBBIMH.

OcoOeHHOCTH y4YacTHsl TOCYJapcTBa B MPABOBBIX OTHOUICHHSX CBA3aHBI C JCIECHUEM
NOCJHeAHUX Ha MNyOJauuHble M BiacTHble. [Ipy 3TOM BaXHO OTMETHTb, YTO TOCYAApCTBO
BBICTYNaeT B MYyOJIMYHBIX MPAaBOOTHOUICHUSAX Kak Iiejoe. B OTHOIIEHHMM JaHHOTO Te3uca
crpaBeIUBBIM InpesacTasisiercss MHeHue H.B. byTycoBoil: «...B my0iMyHOM npaBe rocyaapcTBO
BBICTYNa€T B NPABOOTHOIIEHWH KaK €AMHBIH W HeNeNUMBbIH CyOBeKT...». l'ocymapcTBeHHBIE
Oprasbl B IPaBOBBIX OTHOIIEHUSIX MyOINYHON chephl BBIMOIHSIIOT IPEACTABUTENbHbIE (DYHKIINU.

I'ocynapcTBo siBisieTCs YyYaCTHUKOM Pa3HOOOPA3HBIX IMyOJIMUYHBIX MPABOOTHOIIEHUH Kak
3a npejaesamMu cOOCTBEHHOM TEpPUTOPHHU, TaK M B €€ IpaHulax. B mepBoM ciyuyae pedb UIET O
MEXIYHApOAHBIX MYOJWYHBIX MPAaBOOTHOLIEHUSAX, BO BTOPOM — O KOHCTUTYLIMOHHBIX,
AJIMUHUCTPATUBHBIX U UHBIX.

BaxHoll rpaHbpl0 BbIpaXeHHS (EHOMEHa CYObEKTHOCTHM TOCyJIapCTBa  SBISIOTCS
BHYTpEHHUE MYyOJMYHbIE MPABOOTHOLIEHUS. BO3MOXHOCTH ydacTusi TrocyaapcTBa B
KOHCTUTYLIMOHHBIX IIPABOOTHOIIECHUAX OJAYEPKUBAECTCS MHOTUMH yuyeHbIMH. B wactHOCTH, b.A.
CrpamiyH yKa3bIBaeT, YTO «...B OOIIECTBEHHBIX OTHOILEHUSX, PErYIHPYEMbIX HOpMaMHU
KOHCTUTYIIMOHHOTO TIpaBa, TOCYJApCTBY MNPHUHAIEKHUT ocobast poib. OHO BBICTyNaeT B
KayecTBe peryisTopa OOIIECTBEHHBIX OTHOIIEHWH, TMpexae BCEro KakKk HOCHUTEIb
IIPAaBOTBOPUYECKOM BIACTH».

B KOHCTUTYLIMOHHBIX NPAaBOOTHOIIEHUAX TOCYJAapCTBO Y4YacTBYET IPU YCTAaHOBIIEHUU
KOHCTUTYIMOHHOT'O CTPOS, IPU TIOCTPOEHUU OCHOB IPAXKIAHCKOTO OOIIECTBA, IIPHU ONpeAeTIeHUN
IPaBOBOI'O CTAaTyca 4YeJoBeKa W HEMOCPEICTBEHHOM BOIUIOLIEHMM €ro mpaB M cBOOOJ, MpHU
OpraHu3aii U (PyHKIHOHHUPOBAHUU T'OCYIAapCTBEHHBIX OPraHoB. ['0Cyl1apcTBO ycTaHaBIMBAET
OCHOBHBIC TpaBa M OOSI3aHHOCTH 4YEJIOBEKa M Tpa)KJIaHWHA I10 OTHOILIEHWIO K OOILECTBY,
roCy/apCcTBy, OTAENbHBIM CyOBEKTaM IMpaBa, U B TO K€ BpeMs OHO camo celsi oOpeMeHseT
0053aHHOCTSIMH 10 OTHOILEHHUIO K IPYTUM CyOBEKTaM, TEM CaMbIM OrpaHHuuBas chepy cBoero
BIIUSTHUSL.

Onnoit w3  Hambonee  KPYHHBIX  OTpaciei  MyONMYHOrO  MpaBa  SBISETCS
aJMHUHHCTPATUBHOE MPABO, PETYIUPYIOLIEe 3HAUUTEIbHBIH 00bEM IIPABOBBIX OTHOLIEHUN MEXITY
rOCyJapCTBOM U HMHBIMU CYOBEKTaMU. AJMHUHUCTPATHBHO-TIPABOBBIC OTHOLICHHS C Y4aCTHEM
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rocy/lapcTBa B OCHOBHOM CBSI3aHBI C OCYIIECTBICHHEM YIIPABICHUECKON AESITENbHOCTH, B
KOTOPOH caMo TroCyJapCTBO MMPHHUMAET HEMOCPECTBEHHOE yYacTHe.

Eme omauMm w3 BHUIOB OOIIECTBEHHBIX OTHOIICHWH, KOTOPHIE BO3HUKAIOT B cdepe
NeSITeIIbHOCTH TOCYIapCTBA, SIBISIOTCS (PMHAHCOBBIC MPABOOTHOIICHHUS. Y4YacTHE TOCYAapCTBa B
(UHAHCOBBIX MPABOOTHONIECHUSX IMO3BOISIET eMy chopmMupoBaTh s  COOCTBEHHOTO
(GYHKIMOHUPOBaHUST (UHAHCOBYIO OCHOBY, 0€3 KOTOPOH HEBO3MOXXHO OCYIIECTBICHUE
BHYTPEHHUX U BHEUTHHUX TOCYJaPCTBEHHBIX (DYHKIIHIA.

B 3eMenbHBIX MPABOOTHONICHUSIX TOCYJApCTBO TNPUHUMAET y4yacTHE B  LEIIX
OpTaHM3aIlMi PAIMOHATHFHOTO WCIOJNB30BAHUS BCEX 3€Mellb, B CBS3M C 4YeM, HCXOAS W3
NyOJIMYHBIX WHTEPECOB, pa3pelacT BOIPOCH! BEICHUS TOCYIapCTBEHHOTO 36MEIbHOTO KaaacTpa,
OCYIIECCTBIISICT TPEIOCTABICHUE W W3BITHE 3€Mellb, TEPPUTOPHAIBLHOC IUIAHUPOBAHUE U
KOHTPOJIb 32 UCIOJIH30BAHUEM H OXPAHOM 3eMeJb U T.I1.

3HauWTeNbHA POJb TOCYIAapCcTBA B  IPAaBOOXPAHUTEIBHOM cdepe, a HUMEHHO:
OCYILIECTBIICHHUE MPABOCY NS, OXpaHa MpaB U CBOOOI, OpraHu3aIysi 00eCIIeYeHUs IPABOIOPSIIKA
COOTBETCTBYIOIIMMH TOCYIaPCTBCHHBIMU OPTaHaMU OT UMEHU TOCYIapCTBa.

BeiBoabl. 13 cka3zaHHOTO Clie[yeT, YTO TOCYAapCTBO, NMPUHUMAS Y4YacTHE B CaMbIX
Pa3TUYHBIX TPABOBBIX OTHOMICHUSX MIPH OCYIIECTBICHUH MyOJIMYHON BIACTH, 0053aHO yBaXKATh
U OXpaHsITh NpaBa ¥ CBOOOJBI YEJIOBEKA U TPaXKIaHWHA, COONIOIaTh JCHCTBYIOIINE 3aKOHBI U B
TO € BpeMs 3allWIIaTh CBOM CYBEpEHHTET, a TaKkKe O00ecleYnBaTh CBOIO OE30MACHOCTh U
IEJIOCTHOCTh KaK B HWHTEpecax BCero oOIecTBa, TaKk M B HHTEpecax HMHIUBHIOB U HX
KOJUIEKTUBHBIX ~ OoOpa3oBaHwWii. [OCyJapcTBO 4YacTo HA3bIBAIOT OCHOBHBIM  CYOBEKTOM
oOecreueHns HallMOHAIBHOM 0€e30MacHOCTH. YYacThe rocy1apCcTBa B MPaBOBBIX OTHOILICHUSIX HE
OTPAHWYMBACTCS JIMIIL MyOJIMYHO-TIPABOBOW c(hepoid, OHO (TOCYIapCTBO) SIBISICTCS aKTHBHBIM
YYACTHUKOM YaCTHOIPABOBBIX OTHOILICHUH, B KOTOPBIX MOJYMHEHO OOIIMM MPHHIIUIIAM TIpaBa, a
M03TOMY OTHOIICHHUS C MHBIMU YYAaCTHUKAMHU OCYIICCTBIISIOTCS HA PaBHBIX HaYaJlax.

YK 321.01

TEOPETUKO-ITPABOBBIE ACIHEKTHI JETEPMEHUPOBAHHOCTHU ®YHKIIUIA
IrOoCYIAAPCTBA ET'O LHEJISAMUA

Acoan /lasuo /Ircanuxosuu
I'OY BIIO «/loneykuii HayuoHaabHbll YHUBEPCUMEM )
e-mail:davidasoyan1997@mail.ru

ITocranoBka mpodJemsbl. B ropuandeckoil HayKe 3aKpelnuyioch NOHUMAaHUE TOTO, YTO
(dopmupoBaHue QYHKIHUI rocyapcTBa MPOUCXOAUT B MPOLIECCE €r0 CTAHOBIICHUS, YKPEIUICHUS
¥ Pa3BHUTHS, a TIOCIIEIOBATEIEHOCTh BOSHUKHOBEHUS (DYHKIIMIA 3aBHCUT OT MTOCTABJICHHBIX IeNIei
u 3a1a4. Ilpu 3TOM, 3TH 3a7auM W €M 3aBUCAT OT pEaJbHBIX YCIOBHHA, B TOM 4YHCIE
NOoTPeOHOCTEH W WHTEPECOB HACEICHHUs, SKOHOMHYECKHX BO3MOXKHOCTEH TOCYHapcTBa U
npodeccuoHaI3Ma rocy/1apcTBEHHOT0 YIIPABICHUS U APYTUX (PaKTOPOB.

Cremyer OTMETHTH, YTO C TEYEHHUEM BPEMEHH, IIPHOPUTETHOE 3HAUCHUE TPHOOPETAIOT T
WIN WHBIE 33/1a4YM, LEJIHU TOCyIapcTBa, a, CIEA0BATEIbHO, U COOTBETCTBYIOIIUE UX PEAN3aluU
(GYHKIMU: TaKk HAa OJHUX JTamax HMCTOPHYECKOTO Pa3BUTHS IEHTP TSHKECTH TepeMeniacTcsl B
chepy SKOHOMHUKH, MO3TOMY KIIIOUEBOE 3HAUYEHUE NMPHOOpETaeT 3KOHOMHYECKas (PyHKIUS, Ha
Ipyrux — B cdepy TONUTHKH, TOT/Ia TOBBIIIEHHOE BHHMAaHWE YICNSETCS pean3alliu
HNOJUTUYECKON (DYHKIIMK TOCYyJapCTBEHHOM BJIACTH; B MEPHUOJ BOCHHBIX KOH(IMKTOB Beayllei
(GYHKIMEH rocy1apCcTBa BBICTYIAET 00SCTICUCHHE €T0 000POHOCTIOCOOHOCTH M 0€30MMaCHOCTH.
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Henp nccnenoBanus. /s onpeneneHust BIMSHUS BBIIOJHEHUS MOCTaBICHHBIX INEPEN
BJIACTBIO 3a/a4 JUIsl Pa3BUTUS U CTAHOBJIEHUS TOCYJapCTBa B TEOPETHMUYECKOM MCCIIEOBAHUU
UCTIOJIB3YETCST TOHATUE HBOJIONUHM (DYHKIMHA TOCYAAapCTBa, KOTOPOE BKIIOYAET pa3BUTHE U
U3MEHeHHe (QYHKUUH IOJ BO3JACHCTBHEM COJIEPKATENIbHBIX U (OPMAJIBHBIX XapaKTEPUCTUK
rocy/lapcTBa, a TaK)K€ pPA3BUBAIOLIEHCS BHEIIHEW Cpelbl, U pa3IMuHOrO pojaa JPYrux
TEHICHIIUN.

OcHoBHbBIE pe3yJIbTAThI HCCJIeI0BAHUS.

TecHas cBs3b QyHKLUI TOCy1apcTBa C €ro CYLUIHOCTBIO, LIEISIMU U 33a4aMU 00yCIOBUIH
NOSBIICHUE PA3JIMYHBIX MpeAcTaBiIeHuil ¢puiocodoB o GyHKIUAX rocyaapcrsa. Bompoc o nenu
rocyJapcTBa M37aBHA 3aHUMaJl BHUMaHUE (PUI0co(OB M MOIUTUYECKUX MblcauTenei. Ilnaron,
HanpuMep, IoJjlarajl, YTo TOCYJapCTBO BO3HMKAET, KOTJA KaKIbli U3 HAc «...HE MOXKET
YIIOBJIETBOPUTH caM ce0s, HO HYXJAeTcs elle BO MHOroM». Takum o0pa3oM, rocyqapcTBO
CO3J1aeT MOTPEOHOCTH JIOJIEH, TOUHEe — HEOOXOIMMOCTh YAOBJIETBOPEHUS 3TUX MOTPEOHOCTEH, a
3HAYUT, MOXKHO HPEIMNONI0XKUTh, YTO LIedb rocyaapcTBa (uiaocod Buaend B yJOBICTBOPEHUU
pacTymux noTpeOHOCTEH JIIOACH.

Msbl BuAMM, YTO Ha wuaeax ¢uiaocodoB ApeBHEr0o MHpa BO MHOTOM OCHOBaHO
OIpe/ieNIieHuEe HEMOCPEACTBEHHO (PYHKUMM rocynapcrBa. OnHako B JajbHEMILIEM 3BOJIOLUS
TEOPETUYECKUX B3IVIAA0B IproOpesa CI0KHONOJUMHEHHbIH XapakTep.

Kak cnpaBemiuBo ormewaer J. B. TanmanunHa, B BUAY NPOBOJUMBIX HCCIEAOBAHUM
«KOHLENUMU MHGPOPMALMOHHOTO OOIIECTBA MHOTOTPAHHO  OCBELIEHbl B  PA3JIMYHBIX
UCCIICIOBAaHMSAX, a TMpouecc (OpMUPOBaHHUA HWHPOPMALMMOHHOTO OOIIECTBA OCO3HAH Ha
MEXYHApOJIHOM YPOBHE».

Kak ormeuaer aBTOp, B 3moXy pa3Butus MHTepHeTa HH(POPMAIMOHHOE OOIIECTBO
paccmaTpuBaeTcs Kak cereBoe o0mecTBo. Ecnu  n30bITOK MHGOpMalnuy, HAaKOIUICHHOH 3a
JBaJlaTOE CTOJIETHE, BhI3BAJ MHHOBALMIO B BUJE aBTOMATHU3UPOBAHHOW OOpaOOTKH JAaHHBIX,
KOTOpasi pellaeT BHYTPEHHIOKW 3ajady oOnajgartens MHGOpMAlMU MO €€ CUCTEeMAaTU3aluH, TO
BiIusiHUE HTepHeTa Ha BCe 3THU MpOIECChl, Clealo CBOOOJHON LUPKYISALUI0 HH(pOpManuu,
KOTOpasi TUKTYeT 3aJlayd MHOI'O YPOBHS — 3TO KPUTEpUH M YIPOILEHHUE IMpolecca oTdOopa
uHpopMaIuK, €€ KadecTBO W JaKe MHUHUMM3AIus oObeMa, W Jpyrue HHGOPMAIHOHHBIC
noTpeGHOCTH B 00IIIECTBE.

BoiBoabl. Takum o00pa3oMmM, B XO0Jle HCCIEIOBAHMS YAAJIOCh YCTaHOBUTH, YTO B
COBPEMEHHOM MHpPE TEHE3UC TEOPEeTHUECKUX B3IVIAJ0B Ha (YHKUMU TrocynapcrBa — 3TO
MHOTOTPaHHBIN MPOIECC, BUJOU3ZMEHSIOUINICS HE TOJBKO C TEYEHHEM BPEMEHH U Pa3BUTHEM
o0miecTBa, HO M C H3MEHEHMSIMM HEMOCPEJICTBEHHO (YHKIUI rocynapcTBa, Y4UThIBas
COBPEMEHHbIE TEHJICHIIUU Pa3BUTHS, B CBSI3U CO CTAHOBJIEHHWEM MH(OPMALMOHHOIO OOIIECTBa,
3Ta MHOTOI'PaHHOCTb TOJIBKO PACIIUPUIIACH.

Ha cerogusimnuii 1eHb OOIIECTBO KMBET B YCIOBHSX MHMPOBBIX TIJI00ATM3aI[MOHHBIX
IIPOLIECCOB, KOTOPBIE TaK WM MHA4Ye OKAa3bIBAIOT BIMSHHME HA BCE TEOPETHUECKUE B3IUIAJBI Ha
(GyYHKIIMHM TOCyJapcTBa, COOTBETCTBEHHO U € MPOLIECCOM TpaHchopMauu GyHKIUI rocyapcTBa
IPOMCXOTUT €ro Mpoliecc TpaHCHOpMAIMK KaK OTJIEJIBHO B3STOr0 CyOBEKTa.
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VIIK 342.7
K BOIIPOCY O ITOHSTHUM 3AIINTHI IPAB YEJIOBEKA

bouxapee Anexcanop Bnaoumuposuu
TI'0Y BIIO «/loneyxkuii HayuoHabHBLIL YHUBEPCUM EM )
e-mail:san9bochkarev@gmail.com

IMocTanoBka mnpo6Jembl. Hayunelii umHTEpec K mpoOiieMe 3amuThl MpaB YeIOBEKa
00YCJIOBJICH, C OAHOM CTOPOHBI, CHOPMHUPOBABIICHCS M JICHCTBYIOIIECH CHCTEMOM 3aIlUThI ITPaB
YeJI0OBEKa Ha MEXIYHapOJAHOM YpPOBHE, a C JIPYroil - Co CTpEMIIEHUEM JIF0O0I0 rocyapcTBa, B
TOM 4YHCJIE HAIIEro MOJOLOT0 M PAa3BUBAIOLIETOCS, M0 IYTH IOCTPOCHMS IPaBOBOIO
rocyaapcTBa. I'apaHTHpys TOCYAapCTBEHHYIO 3aIIUTY MPpaB U CBOOO] YETIOBEKA M IpayKAaHWHA B
Houneukoit Haponuoit Peciyonuke (nanee- JJHP), Konctutyuus (ct. 38) mpenycmarpuBaeT B TO
JKe BpEeMs, YTO KaXKIblii BIIpaBe 3alIMINATh CBOHM IpaBa W CBOOOJBI BCEMH CIIOCOOaMH, He
3aIpPEIEHHBIMY 3aKOHOM.

Heabr wucciaenoBanus. Jlatb onpeneneHue NOHATHUS «3alIUTa IPaB YEJIOBEKay,
OIPEAEIUTh OCHOBHBIE YEPTHI ITOTO NHCTUTYTA.

OcHoBHbIE pe3yJIbTAThI HCCJIeI0BAHUS.

[ToHsATHE 3a1IMTHI IPAB YeIOBEKAa B KOHTEKCTE €JMHCTBA U B3aUMOCBSA3H OOBEKTUBHOIO U
CyOBEKTHBHOTO TpaBa HETOCPEJACTBEHHO BHITEKAET U3 MOHATHH «IIpaBa YelIOBEKa», «IeHCTBUE
IIPAB YEJIOBEKAY.

Opnako kak OBl HU OTIMYAIUCH JAPYr OT JApyra TpHUBEACHHBbIC AeHUHUINH, HX
00BbEeIMHACT NPU3HAHUE TOIO, YTO CMBICH M OCHOBHAsl LIEHHOCTb IIPAaB 4YEJIOBEKa COCTOST B
0o0pa3oBaHMM MPABOBOr0 cIroco0a >KU3HENEATEIbHOCTH YeJIoBeKa, (POpPMBI €ro akTUBHOTO
y4acTHs BO BcexX cdepax oOILIeCTBa U YBRKUTEIBHOTO B3aUMOOTHOILEHHS C IPYTHMU JIOAbMU U
rocyznapcTBoM. [Ipu 3TOM Ba’kHO MOJYEPKHYTbh, UTO IPaBa YEJIOBEKA KaK IOpUIUYecKas MaTepus
CYOBEKTHUBHBI M HEOTUY>KJa€Mbl, IMEIOT OJMHAKOBYIO IOPUIMUECKYIO CHITY JIJIsl BCEX M BCIOAY U
rapaHTUPOBaHbl BCEH MOINBIO MEXIYHApOJHOIO cooO0IIecTBa M TrocyaapcrBa. BaxHbIM
IOPUJIMYECKUM TPU3HAKOM TIpaB 4YeJOBeKa sBIsAETCS HX KOIU(PUIMPOBAHHOCTh, T. €.
3aKpeTIEHHOCTh B MEXAyHapoaHO-TIpaBoBbiX akTtax U B Koncrutyuuun JJHP. Vike B mpeamOyie
KoHcTUTyIuu npoBO3riamaeTcsl BaKHEHIIEe M3 MEKIyHApOJHO-NPU3HAHHBIX KOJIJIEKTUBHBIX
IIpaB yeJIoBeKa — PAaBO Ha PaBHONPABUE U CAMOOIIPE/IEIIEHNE HAPO/I0B.

K coxanenuro, B mpaBoBeneHuu U ropuanyeckol mnpakrtuke P®, JIHP, Ho u B
MEXYHapOJHO-TIPaBOBbIX JIOKYMEHTAaX IpaBa 4YeJIOBeKa OO0O03HAYaloTCs PSJIOM JPYTHux
CIIOBOCOYETAHMM, HANpHUMEp: «KOHCTUTYLMOHHBIE IIpaBa JIMYHOCTH», «OCHOBHBIE IIpaBa
YyelloBeKa U TpakJaHWMHa», «OCHOBHBIE IpaBa JUYHOCTH» U Ap. Ilpu 3TOM Hcnonb3oBaHue
pa3IMYHON TEPMHHOJIOTUM HE BJEYEeT 3a COOOM M3MEHEHHWH B IepeyHe M CTPYKType IpaB
yenoBeka. Bo Bcex ciydasx, Korja pedb HAET O (yHIaMEHTalbHBIX HWHAWBHIYaTbHBIX
TPaXIAHCKUX, TOJUTHYECKUX, DSKOHOMMUYECKHX, COLMAIBHBIX M KyJIbTYpPHBIX IpaBax U
cB00OJIaX, UMEIOTCSI B BHJy TpaBa 4eJoBeKa. DTH IpaBa PaBHOLIEHHBI MO CBOEH 3HAYMMOCTH,
eAMHbl (Hepa3leianMbl) U B3aUMOCBSI3aHbl MEXAy coOoi. HeT ocoObIx paznmuuuii u Mexny
TaKUMHU TOHSATHSMH, KaK «OCHOBHBIE IpaBay» U «IIpaBa U OCHOBHBbIE CBOOOBI yeloBeka». Bce
9TH TOHSTHS OXBAaTBIBAIOTCA €JAMHON KaTeropued — «mpaBa 4enoBeka». OHU M MOAJEXKAT
3alluTe.

C mmpokux 0OIIEeCOIMOIOTHYECKUX TMO3UIIMMA, TpaBa (CBOOOBI) YEJIOBEKa — 3TO €ro
€CTeCTBEHHO-COIMAJIbHBIE TPUTA3aHUS Ha OIpeleseHHbIH 00beM Ojar W yCIOBHH >KU3HU
(MaTepHalbHBIX M JIYXOBHBIX), K YJIOBJIETBOPEHHIO KOTOPBIX OH CTPEMUTCS U TOIYYECHUIO
KOTOPBIX JOJKHBI COJICMCTBOBATH OOIIECTBO U TOCYAAPCTBO.

IOpuandeckas npuponaa mpas 4eJI0BEKa Yalle BCETO YBS3bIBACTCS C MX BBIPAKCHHOCTBIO
B OopHUIMANBbHOM (JOKyMEHTaIbHO-IMUCbMEHHOH) ¢opme. Ilpm 3TOoM OAHM  aBTOPHI
OTPaHUYMBAIOTCS YKAa3aHMEM Ha HEOOXOAMMOCTb 3aKpEIUICHHMsI IIpaB 4YeJIOBEKa TOJIBKO B
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COOTBGTCTBYIOH_[I/IX MC)KILYHapO[[HBIX HCTOYHUKAX, I[pyrI/Ie KEC CUUTAKOT BaA>XHBIM 3aKpCHHeHI/Ie
KaK B MEKIYHAPOIHBIX, TAK K BO BHYTPUTOCYIaPCTBCHHBIX.

WMHCTUTYT 3amMTHl MpaB dYejJOBeKa OCHOBAH Ha TIpaBe Ha MPABOBYIO 3alIUTy IpaB
YeJIoBeKa, KOTOpoe, cooOpa3Ho CBOEH crienuduke, MPEIoMIIICT B ce0e IOPHINYSCKYIO IPUPOIY
IpaB 4YeJoBEeKa, a B 0ojee IMUPOKOM achekre — (POKycHpyeT B ceOe TUANCKTHYECKYIO CBS3b
€CTECTBEHHBIX ITPaB Y€JI0BEKa ¢ OObEKTHBHBIM U CYOBEKTHBHBIM ITPABOM.

CrnemyeTr 3aMeTUTh, YTO B IOPUAMYECKON JUTEpaType IMOKa HE CIOXKUIOCH EIUHOTO
MHEHHUSI B PACKPBITHH COJCPIKAHHUS KATCTOPHUH «3allUTa MpaB 4eloBeka». [IpUMEHHTEIbHO K
«3allliTe TMpaB YEJIOBEKa» YMOTPEOJSAIOTCS TaKHe MOHSATHS, KaK «3alllUTa MpaBay, «IIpPaBOBas
3alUTaY, «IIPABOBas 3allUTa YSJIOBEKA», «IIPABO HA IIPABOBYIO 3aIIUTY» H T. 1.

HO HameMy MHCHHUIO, B OHpCI[eJIeHI/II/I IIOHATHUA <«3aluTa HpaB YCJIOBCKAa» HAIA0 B
00s13aTeILHOM IMOPSIIKE OTPaXKaTh CJACAYIONIUE YEPTHI 3TOI0 MHCTHTYTA:

1. 3ammra mpaB u cBOOOJ 4YEJIOBEKAa OCHOBBIBAECTCA HAa MPAaBE KaXKIOro 4esioBeKa Ha
npaBoByHO 3ammTy. Kak W3BeCTHO, MpaBo 4ejI0BEKa Ha MPABOBYIO 3aIUTy — 3TO CYOBEKTUBHOE
MPaBO YEJOBEKA, KOTOPOE JaeT BO3MOXKHOCTh €My CaMOCTOSTEIBHO, & TaKKe C TOMOIIBIO
TOCYJAapCTBEHHBIX, OOMICCTBEHHBIX W  MEXKIYHAapOIHBIX OpraHW3alMii  rapaHTHPOBATh
HCTIOJTHUMOCTD U PeaIbHOCTh CBOMX TIPaB U CBOOOI.

2. 3amura mpaB ¥ CBOOOJ YEIOBEKa — 3TO BCErJa MPAaBOBOM CHOCOO oOecredeHHs
HEOTHEMJIEMBIX TpaB W CB0OOOJ denoBeka. ClenoBaTEeNbHO, MPOTHBOIPABHBIMU JCHCTBUSIMHU
OCYIIECTBUTh 3alllUTy MpaB U cBoOOA uyenoBeka Henb3d. CyObeKTamMH MpaBO3aIIUTHOMN
JESITEIILHOCTH BBICTYIIAIOT BCE TIPABOYIIOJTHOMOYCHHBIE H ITPABOOOS3aHHEIC JTUTIA.

BoiBoabl. Takum o0Opa3oM, B caMOM OOIEM BHJE MOXHO CUHTATh, YTO 3alUTa MpaB
YeJIoBeKa MPEJICTaBIsAeT coO0ol (opMy peanm3aliy TpaBa YelIOBEKa Ha IMPABOBYIO 3aIUTY,
0OECIICYCHHYI0 ~ OpraHHM3allMOHHO-TIPABOBBIMH  CPEJACTBAMH M MEpaMU  NPHUHYXICHHS,
HpI/IMeHﬂeMBIMI/I B LCIISIX YCTpaHeHI/ISI HpeHSITCTBI/Iﬁ Ha nyTH OCYHICCTBJICHI/UI HpaB YCJIOBCKA, a
Tak)Ke BOCCTAHOBJICHUS HAPYIICHHBIX NPaB U HaKa3aHUs BUHOBHBIX B MX HApYIICHUU.

VIIK 342.72.73
K BOITPOCY O ®OPMHUPOBAHWM I'PAKIAHCKOT' O OBIIIECTBA

bynaeun Anexcanop Ioyapooeuu
oy BIIO «/[oneykuit HayuOHAaIbHBLIL YHUBEPCUME )
e-mail:bulavin.alex01@mail.ru

IMocTanoBka npodJjembl. DopMupoBaHHue IpakJaHCKOrO O0IIEeCTBA — JOJITOBPEMEHHAs
3aja4a, pelIeHUEe KOTOPOM 3aBUCUT OT MHOKECTBA YCJIOBUHM W PA3IUYHBIX (PAKTOPOB. DTOT
OpOIeCC  OCJIOXKHSAETCS ~ HECTaOWJIBHOCTBIO  OOIIECTBEHHO-TIOJIMUTHYECKUX  CTPYKTYD,
3aTPYIHEHHBIM BBIXOJOM K IIMBHJIM30BAHHBIM PBIHOYHBIM OTHOLIECHHSIM, OTCYTCTBHEM
HIMPOKOT'0 COLMAIBHOTO CII0SI COOCTBEHHUKOB.

Heab uccaenopanus. Ha ocHOBE M3ydeHUs1 HAYYHOU JIMTEPATyphl IPOCIEAUTH NCTOPHUIO
CTAHOBJICHUS, Pa3BUTHS U (POPMHUPOBAHUS TPAXKIAHCKOTO OOIIECTBA.

OcHOBHBIE pe3yJIbTaThl HCCJICA0BAHUA.

Ha nanHbIi MOMEHT BpPEMEHM MHOTHE YepThl IPaXKAAHCKOTO OOIIECTBA HAaXOAATCS Ha
cranuu (opmupoBanus. M Bce xe (opmupoBaHHE TpakJaHCKOTO oOIIecTBa HJET B pycie
MHUpPOBOIO DAa3BUTHUS C YyIEpPKAHUEM IIO3UTUBHOIO OIBITA IPOLIIOr0, C COXpPaHEHUEM
caMOOBITHBIX uepT. Karteropus «rpaxaaHckoe OOIIECTBO», OTJIMYHAS OT MOHSTUNA CEMBbH,
IUIEMEHH, HAllUW, PEIMTMO3HONW M JPYrux OOIIHOCTEH, cTana mpeaMeToM u3ydenus B XVII-
XIX BB. B ®unocoduu mpasa ['erens rpakaanckoe 0OIIECTBO ONMPECICHO KaK CBS3b JIMIT Yepe3
cCHUCTeMy MOTpeOHOCTEH W pas3jeleHue Tpyla, MpaBocyAue, BHEIIHUM mnopsaok. Mcxons us
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UCTOPUYECKHX HCTOYHMKOB, MHPOBOH ONBIT B CTAHOBIEGHHHM T'Pa)XIaHCKOro oOmiecTBa
HEIMOCPEICTBEHHO CBSA3aH C Pa3rocyAapCTBICHUEM O0IIECTBa, W3-3a YEro 3a WieHaMH 00IecTBa
CTaJIN FOPUAMYECKH 3aKPEIUIATHCS ONpPEIeTICHHBIC ITpaBa U CBOOO/IBI.

Pa3BuTHe rpakgaHckoro oOIIEeCTBa 3aHSAJIO HECKOJbKO BEKOB. OTIENbHBIE JIEMEHTHI
IpaXkIaHCKOTO OOIIECTBA CYIIECTBOBAIM B HEKOTOPBIX CTpaHAX aHTHMYHOIO MHpa, HApuUMep, B
I'petun u Pume. B pa3BuTum rpaxaaHckoro oOmiecTBa MOXKHO 0003HA4UMTh Tpu dTama. Ha
nepBoM JdTane pa3Butus (nmpumepHo XVI-XVII BB.) ckiaapiBaquch 3SKOHOMUYECKHE,
MOJIMTUYECKHE U HUACOJOTMYECKHE MPEANOChUIKA TpaXkJaHCKOro olmiectBa. 10  ObUIO
BBIPQKEHO B PA3BUTUH MPOMBIIUICHHOCTH U TOPTOBJIH, IPAaBOBOM MEXaHHU3ME (POPMHPOBAHUS
Ipa)KAaHCKOTo OOIIECTBA, Pa3BUTHH TOBAPHO-IEHEKHBIX OoTHOIIEHUH. [Ipu monaepx ke ropoaos
U TOPOACKOrO COCIOBUS B pAAEC CTpaH MOSBWINCH LEHTPAIN30BAHHBIE HAlUMOHAJIbHBIC
rocyiapctBa, oOjajaBIIMe TNpPU3HAKAMH  MPUCYIIMMH  COBPEMEHHBIM  TrOCyJapCTBaM
(cyBepeHHUTET, rocyJapcTBEHHas Ka3Ha u ap.). Ha Bropom stane (konen XVII — konen XIX BB.)
chopMHUpPOBANIOCh  TPaKJAHCKOE OOIIECTBO B BHJAE IEPBOHAYAIBHOIO  KalMTaIU3Ma,
OCHOBAHHOT'0 Ha YaCTHOM IIPEANPUHUMATENBCTBE. BO3HUKIIO NPEACTaBICHNE O KOHCTUTYIIMU HE
TOJIBKO KaK O 3aKOHE, KOTOPBIM OINpeAesseT YCTPOMCTBO BBICIIMX OPraHoOB BJIACTH, HO Kak U
3aKOHE CTpaHbl, 00S3aTENBPHO OMpEACISAIONIeM MpaBa W CBOOOABI TpaxaaH (OMUTb O TpaBax,
JeKJIapanuu mnpas). B pe3ynpTaTe 3TOro, KOHCTUTYIMSI CTAHOBUTCS COTJIAllIEHUEM oOIIecTBa U
rocyJapcTBa B pasrpaHUdYeHUU cdep UX JesTenbHOCTH. [ pakmaHckoe cooOImecTBO - BCS
COBOKYITHOCTh MEXJIMYHOCTHBIX OTHOIIEHHWI, KOTOpblE pa3BHBAIOTCS BHE paMOK U 0e3
BMEUIATEIbCTBA TOCYJApCTB, CHUCTEMAa HE3aBUCHUMBIX OT TOCyJapcTBa OOLIECTBEHHBIX
WHCTUTYTOB, PEAM3YIOIIUX MMOBCEIHEBHbIC WHANBUAYAIbHBIE M KOJJICKTUBHBIC MOTPEOHOCTH.
Tpetwnii sTan xapakrepuzyercs (popMHUPOBaHUEM MONUTUKO-KYIBTYPHBIX OTHOLICHHH, KOTOpPbIE
CIOCOOCTBYIOT ~— pealu3allMd  MOTPEOHOCTH B TMOJMTUYECKOM  Y4YacTHHM,  CBSI3AHHBIX
WHAMBUAYaAJIbHBIM BBIOOPOM Ha OCHOBE TOJUTHUYECKMX MPEANOYTEHUH M IIEHHOCTHBIX
OpUEHTAalMi. 37eCh NOJUTUYECKHE MPEANOYTCHUsS] OTIAEIbHBIX HWHIAUMBHUIOB U Tpynn
peanu3yroTcs ¢ MOMOUIBIO TPYNI HHTEPECOB, MOJMTUYECKUX NAapTHM, ABMKeHUN U T.4. Ilox
IPaXJAaHCKUM  OOINECTBOM  IOHMMAETCSd CHUCTEMa  HEroCyJapCTBEHHBIX  J10OPOBOJIBHO
OpraHM30BaHHBIX TPYII HACEJIECHHs, KOTOpPblE B OCHOBHOM JIETUTUMHBIMH CPEACTBAMU U
cnoco0aMM  aKTUBHO  JOOMBAIOTCS  OTCTaWBAaHUS  CBOMX  HMHTEPECOB C  TOMOIIbIO
L[EJICHAIIPABJICHHOT'O0 BO3ACHCTBUS HAa TOCYAAPCTBEHHBIE OPTaHBbl.

OCHOBHBIMH  3JIEMEHTAMHU TPaXJIAHCKOrO0 OOIIecTBa B 3aBUCHUMOCTH OT c(epbl
OCYILIECTBIISIEMOM JESATENbHOCTH BBICTYIIAIOT:

— OpraHu3alyy, OOBEJAMHSIONIMECS HAa OCHOBE OOIIHOCTH MHTEPECOB MM peau3aliu
YKa3aHHBIX B YCTaBHBIX JIOKYMEHTax LI€JIeH, NHBIE HEKOMMEPYECKNE OpraHN3aluy;

— MHCTHUTYTHI TPa)XIaHCKOTO OOIIECTBA, OCYIIECTBIISIONINE CBOIO JIEATEILHOCTh B cdepe
OKa3zaHus MPo(ecCHOHATLHON IOPUINIECKON TTOMOIITH;

— MHCTUTYTBI TPAXKAAHCKOTO OOIIECTBAa MOJIUTUYECKON HANpaBIEHHOCTH, B YaCTHOCTH,
MOJIMTUYECKHE TMapTUU. B KadyecTBe OTIENbHBIX JJIEMEHTOB TpakJaHCKOro 0OIecTBa
BBICTYNAIOT CPEJACTBA MaccoBOM HH(pOpMAIMM, LEPKOBb (PETMTHO3HbIE OpTraHU3alHH,
KOH(ecCHOHaTIbHbIE O0BEIMHEHHUS), TOPrOBO-IIPOMBILIUIEHHBIE NalaThl, CaMOPETryIHpyeMble
OpraHu3aIuu.

BoiBoabl. 13 Bhillle IEPEUNCICHHOTO MOXKHO CJlI€laTh BBIBOJI UTO, YK€ HAUMHAs C 3Tana
NEpPBOHAYAJILHOTO ()OPMUPOBAHUSI, BBICTYIAs HEOTUYKJA€MOW YacCThIO IOJUTHUKO-TIPABOBOM
CHCTEMBI, TPAKIAHCKOE OOIECTBO XapaKTEPU3yeTCsl HECOBMAJAIOIIMMHU C TOCYIapCTBEHHBIMHU
(HO ¥ He MPOTUBOPEYALTUMH UM) UHTEPECAMHU, a TaK)K€ HAJIMYMEM MEXaHHU3MOB, MO3BOJISIOMINX
00eCreynTh pealu3alnio ATUX HHTEPECOB HCKIIOYMTENIBHO 3a CUYET BHYTPEHHHX PECYpCOB
€aMoro rpaKaaHCcKOro 0O0IIecTRa.
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VJIK 340

ITPOBJIEMA COOTHOLIEHWA HNOJIMTUYECKON UAEOJIOI U U
IKOHOMUNYECKOHU ITOJIMTUKHU I'OCYJAPCTBA

Eegzenves Muxaun Anexcanoposuu
TI'OY BIIO «/loneukuii HayuoHAbHBLIL YHUBEPCUNIEN )
e-mail:kepnedremlet@gmail.com

IlocTanoBka mnpodJiembl. VcTopusi moKa3bIBaeT, YTO HJCOJIOTMYECKH 00paboTaHHOE
HaceJeHUE MOMOraeT rocyAapCTBy JAOCTUTaTh CBOMX BHYTPEHHHMX M BHEUIHUX Leneid. Tak kak
Hallle TOCYJapCTBO HAXOJMTCS B MPOLIECCE CBOEr0 CTAaHOBJICHHMS, ISl €ro JajlbHEHIIEero
CYIIIECTBOBAHMS HYXHA COIMATbHAs 0a3a, KOoTopas OyaeT crnocoOCTBOBAaThH €ro pPa3BUTHIO.
PasBuTe ypoBHS W KauecTBa JKM3HHM HaceleHUs 3aBUCAT OT MHOruX (aKTopoB, HO
HKOHOMHUYECKOE Pa3BUTHUE UTPAET B 3TOM, TIOKATYH, OJHY U3 KIIOUEBBIX POJICH

Heas wmcciaenoBanusi. l3ydyeHne B3aMMOCBSI3M MOJUTUYECKOHM HICOJIIOTMM U
HKOHOMHUYECKOM MOJIUTUKH TOCY1apCTBa.

OcHOBHBIE pe3y/IbTaThl HCCJIEJOBAHUA.

IlonuTHyeckass HACOJIOrUsI — CUCTEMA MJIEH, B3TISIIOB M IIEHHOCTEH, OOBsICHSAIONIAsA, KaK
00IIECTBO JTOMKHO OBITH YCTPOEHO, U MpeIararoiiee IpoeKThl ONPeAeIeHHOTO0 O0IIECTBEHHOTO
nopsinka. Mneonoruu 3aHUMAarOTCS OOOCHOBAaHWUEM HWHTEPECOB W IIEHHOCTEH TEX WM WHBIX
COIMAJIBHBIX CJOEB, KJIACCOB, ATHOCOB, KOHIIECCHUM; Ka)KJas HJICOJOTHUS CTPEMUTCS J10Ka3aTh
MPaBOMEPHOCTh CBOMX B3IUISJIOB M PACIHPOCTPAHACTCS COIUAIBHBIMU (HAIIMOHAIBHBIMH )
anuTaMu  cpeau  HaceneHus. OTCYTCTBHME HWJCOJOTHU  JelaeT oOmecTBO  aMOp(HBIM

o0pa3zoBaHHEM.

[Tonutuyeckue U1e0NI0TUN OBIBAIOT:

— IpaBbIC — HWACOJIOTMH, OCHOBHBLIM IIPHUHOWUIIOM KOTOPBIX SABJIACTCA COLUMAJIBHOC
paccioeHue;

— JICBBIC — UACOJIOTUU, UACU TPOTUBOIIOJIOKHEI ITPABLIM. HpI/IBep)KeHHBI 9THUX I/IIIGOJ'IOFI/II\/JI
BBICTYNAIOT 33 COLIMAJIbHOE PABEHCTBO;

— OCHTPU3M — HACOJIOTHYECKAd MO3HULWA, CTpEMALIAACA n30erath IMOJHUTHYECKOU
HOJIIPU3ALIUY.

B3anMOoCBsI3b M1€0J0THH U SKOHOMHKH 3aKJIIOYAETCS B CIEAYIOIIEM:

1. OKOHOMUKaA SBJISIETCS MaTepuanbHOM 0Oa3oif ans uueonoruu. Mnpeonorus, He
MOJIKpEIIEHHAs SKOHOMUYECKOM 0a30H, HE MOXKET BIUATH HA CO3HAHUE JIFOIEH.

2. Wneonorus, chopmupoBasiasics Ha 6a3e KOHKPETHOro croco0a MpOU3BOACTBA,
KaK IpaBWJIO, BO3JEHCTBYET Ha €ro pa3BUTHE M (QyHKUMOHUpoBaHue. [Ipu sTom maeonorus
OJTHOTO COJIepKaHUsI MOXKeET (POpMUPOBAThCs Ha 0a3e pa3HbIX CIIOCOOOB MPOU3BOJICTBA.

3. Wneonorus sBASETCS TYXOBHBIM CPEACTBOM PELIEHUS PA3IMYHBIX 3a/1a4, B TOM
YHCJIE DKOHOMUYECKHUX.
4. W neosorus BO3AEHCTBYET HA SKOHOMHUKY ITYTEM ITPOMAaraH/ibl U aruTaluu.

Wneonorun B 3KOHOMUYECKON MOJIUTUKE TOCYIapCTB:

— HpaBbIC HUACOJOTHUH: NPaBOC JIBUKCHHE BBITCKACT H3 KaITUTAIMCTHYECKON CHCTEMBI
HKOHOMHKH. ['0CyTapCcTBO aKTHBHO BMEIIUBAETCS B YIPABICHHE HKOHOMHKOU, 3(PPEKTHUBHO
KOHTPOJIMPYET MPOU3BOJICTBO M pacCIpeleseHHe pecypcoB. B wyacTu OTHOWIEHUN MexXIy
pabouyuMu W TNpEeANpPUHUMATENSIMH  HCHOJB3YeTCsl MPHUHLUI: IOMOTaTh CHJIbHEWUIINM,
BBIKOpYEBBIBas ciabelmmx. B sxoHOMUYeckol MpakTHKE 3TO O3Hayallo, ¢ OJHOW CTOPOHBI,
3alIUTY UHTEPECOB YCIEUIHBIX MPeANpPUHUMATENEH, a ¢ IPYroil — YHUUTOXXEHUE PO COI030B U
JIpYTUX OpraHu3aluil paboyero Kjiacca «IpuMeHeHue KpaHuX (GopM HacHIus AJs MOAABIICHUS
pabouero kimacca M BCeX TPYAAMIUXCs». MCTOpHYECKHM HPUMEPOM SBISETCS TUTIEPOBCKas
I'epmanus.
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— JIEBBIE MWJICOJIOTHUHU: JIEBOE JABW)KEHHE, B IIPOTUBOBEC IPAaBOMY, BBICTyHaeT 3a
COIIMAIbHOE  PAaBEHCTBO M  CIPABEJIMBOCTh, YTO  BBIPAXKAETCA B  HMCIHOJIb30BAaHUU
COLIMAIMCTUYECKOM HIKOHOMMYECKOM CUCTEMBbl. JIeBble NPUIEPKUBAIOTCS  CIEAYIOLIUX
MPUHIIMIIOB: OrPAaHUYECHHUE YACTHOW COOCTBEHHOCTH, YCTPAHEHUE KOHKYPEHIIMH Pa00OUunX MEXIy
co0OM, OAMHAKOBasi 00s3aTEIBHOCTh TPYAa JIs BCEX YICHOB OOIIECTBA, HAI[MOHAIM3AIUSI
0aHKOBCKOW M TpaHCIOPTHOM cucteM. Mcropudyeckum npumepom siisiercss Coro3 COBETCKHX
Conmanuctuyeckux PecrryOmuk.

— UEHTPU3M (TPEeTUil MyTh): LEHTPUCTHI HBITAIOTCS COBMECTHTH 3KOHOMHKY IMPaBBIX C
COLIMAJIBHBIMM IIPOrpaMMaMH  JIEBbIX. bDOJIBIIMHCTBO CTOPOHHHUKOB 3TOrO  HAIpaBJICHUS
MPUIEPKUBAIOTCS  JIMOEpaIbHBIX UACH, BBICTYINAs IMPOTUB HEPETYJIUPYyeMOro Ou3Heca U
(¢uHAHCOB, B MOIAEPHKKY IMPOrPECCHMBHOTO HAJIOTOOOJIOKEHHS, 32 YBEIHYEHHE COLMAIBHBIX
pacxo/oB, OpUEHTHUPOBAaHHBIX Ha Oemubix. Mcropuueckuit nmpumep — Coenunennsie ILITaThi
AMepHKu.

BoiBoabl. TakuM 006pa3zom, poiib MOJTUTUYECKON HICOIOTUH B SKOHOMUYECKON MOJIUTUKE
rocy/apcTBa WIrpaeT OrPOMHYIO pPOJib, TaK KaK OHA CIY)KUT JYyXOBHBIM MOTHUBATOPOM JUIS
HaceneHus. Hacenenue, koropoe o0OiagaeT MOTHBAlUel TPyOuUThCS Ha O1aro CBOEro
rocy/1apcTBa, CTAaHOBUTCSI HAPOJIOM.

Y]IK 340.96

K BOITPOCY O NTPABOBBIX KOJIJIN3UAX
N CITIOCOBAX UX PASPEIIEHUA

Heanosa Hamanva Heanoena
IoYy BIIO «/[oneuyxuit HauuoOHAIbHBLIL YHUGEPCUM ENL)
e-mail:natasha96962010.ivanova@yandex.ru

IToctanoBka  mpoOaembl. [lpoGiemMa  BO3HUKHOBEHHMS  NPABOBBIX  KOJUIM3HUH
o0ycnaBiaMBaeTCs MaciITaOHBIM TpeoOpa3oBaHreM BceX cdep >KU3HM Hallero OOIIecTBa:
MOJIMTUYECKON, SKOHOMHYECKOH, comuanbHoil. Takoe mnpeoOpazoBaHue BieYET 3a COOOI
JETAIbHBIA M MHOTOCTOPOHHUM  AHAM3  COLIMAJbHO-3KOHOMHYECKHX  MPOTUBOPEUYUH,
3apOXKAAIOLINXCS B 00IIECTBE, a OCOOCHHO MPOTUBOPEUMIA, 3apOXKAAIOLUIMXCS B OOIIECTBEHHBIX
OTHOILIEHHUSX, PETYJINPYEMBIX ITPAaBOBBIMU HOPMAaMH.

Heas wucciaenoBaHus. BcecroponHee wu3ydeHue MPOTUBOPEYUH B IIpaBe Kak
COLIMAIBHOTO SIBJIICHMS, ONPENEICHUS MECTa, KOTOPOE 3aHMMAIOT IIPaBOBBIE KOJUIM3UU CpPEIU
IIPOTUBOPEYMIl B TpaBe, a TaKXKE W3Y4EHHE NPUYMH BO3HUKHOBEHHS NPABOBBIX KOJUIM3UMN B
IIpaBe, ONPECIICHNS UX BIMSHUSA HA MEXAHU3M IIPAaBOBOT'O PETYINPOBAHUA.

OcHoOBHbBIE pe3yJIbTAThI HCCJIeI0BAHUS.

3akoHonatenscTBO JoHenkoit Hapoanoit Pecny6sinku npezacrasiser co60i 10CTaTOYHO
CJIOHYIO0, MHOTOYPOBHEBYIO CHCTEMY, KOTOpas BKJIIOYAeT B ce0s MHOXKECTBO JIMCCOHAHCOB,
penakuuii u napagokcoB. Bompocs! hopmMupoBaHus U pa3BUTHS IPAaBOBOU cucTeMbl PeciyOnuku
NpoOYyIWIIM YCUJIEHHYIO 3aWHTEPECOBAaHHOCTh CHEIUANINCTOB OTEYECTBEHHOM HAyKH IpaBa K
HCCJIEIOBAHUIO IIPUPO/IBI IPOTUBOPEUUN B IIPABE.

Pacxoxnenns cpeaw 3aKOHONATENBHBIX HOPM M HACTOSLIEH CHUTyallMed COLMAaJIbHON
00CTaHOBKH, HEBBICOKAsl PE3yJbTaTUBHOCTH OOJbIIEH YacTM HOPMATUBHBIX IPABOBBIX aKTOB B
OoJbIIel CTENEHH B CBA3M C HETIYOOKHM, HEMOJHBIM H3YYE€HHEM CYIIECTBYIOIIUX MPOOJIEeM.
CBoeBpeMeHHOE OOHApYKEHHE U U3YUYEeHUE ONpPEeNICHHBIX MPUYHH, SBJISIOIUXCS OCHOBAaHUEM
BO3HUKHOBEHHUSI KOJUTM3UH, U HEYCTOMYMBOCTh COMANIbHOM cdepsl B PecnyOnuke, B HacTosIee
BpeMs CUMTACTCS TTIaBHOU Ipo0IeMoil 3aKOHOTBOPUYECTBA.
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KoH}uukTel Ha ypoBHE 3aKOHOB M IOPUCAMKIMU BO3HMKAIOT, KOTJa JBE WM Oolee
HEYHU(HUIUPOBAHHBIE FOPUIUUYECKUE CUCTEMbl OKa3bIBAIOTCS BOBJIEUEHHBIMH B OTHOILICHMS,
OIMH W3 KOMIIOHEHTOB KOTOpPBIX — KOH(uKT. K TakuMm OTHOCATCS cioy4aw C JUIAMH,
UMEIOIIMMH I'Pa)XIaHCTBO HECKOJIbKUX IOCYJapCTB, WM KOTJa akT MM COOBITHE, BbI3BaBILEE
COOTBETCTBYIOIIIME IIPAaBOBbIE OTHOILIEHUs, HMEI MECTO Ha TEPPUTOPUU HHOCTPAHHOIO
rocyziapcTBa.

B macrosmee Bpemsi crmocoObl pa3pelieHus] KOJUTM3UH CYIIECTBEHHO H3MEHUIIHCH.
CymecTByroliast IpaBoBasi CUCTEMa MIPEJICTABIIAET TAKUE CIIOCOOBI pa3peleH s KOJUTU3UI:

— IPaBOBBIE CIIOCOOBI IMKBUJALMH KOJUIM3UI B IPaBONPUMEHEHUH;

— MIpaBOBbIE CIIOCOOBI ITPEOI0JIEHUS KOJUIM3UN B IPAaBOTBOPYECTBE;

— HOpPMAaTHBHAs TPAKTOBKA KaK IIPAaBOBOM METOJI IIPEOIOICHUS KOJUIU3UM.

BeiBoasbl. B obmectBe Beerna OyayT BO3HMKATh Clydad HETOYHOCTH, ABYCMBICIEHHOCTH
u T.11. Tem He MeHee Lienb NMPAaBOTBOPYECKOTO OpraHa COCTOUT B CO3JIaHMM OIPEACIICHHOU
CHCTEMBI, CKOHLIEHTPUPOBAaHHON Ha (OPMHUPOBAHUHM OOCTOSTENBCTB, IPU KOTOPBIX KOJIMUYECTBO
OOHApY)KEHHBIX KOJUTM3UH OyIeT NpeBOCXOAWTh KOJIMYECTBO HEOOHAPYKEHHBIX, a TaKkKe
IpEeebHO BEPHO OIPEAENIUTh 00IIMe 00CTOSATENLCTBA, IPU KOTOPBIX OYAET SCHO, KaKyl0 HOPMY
IIpaBa CTOUT UCIOJIb30BaTh, CTATHEN WM ITYHKTOM KaKOIO HOPMAaTUBHOT'O IIPABOBOI'0 aKTa CTOUT
PYKOBOZCTBOBATHCA IIPH BBIABIEHUH PAa3HOIO POJa KOJUIU3UU.

VJIK 340

MOJIOJIEXKHAS ITIOJIATUKA KAK COLIUAJIBHBINA ACIIEKT PA3BUTHSI
IroCYIAPCTBA

Kasepun Kupunn Muxaiinoeuu

oy BIIO «/[oneykuit HauuoOHAIbHBLIL YHUBEPCUM E )
e-mail:kirill2001.01@bk.ru

ITocranoBka mnpobGaembl. Ha coBpemMeHHOM »JTane pas3BUTHS, KOIZAa NPOMCXOMAT
aKTHUBHBIE TIEpEMEHBI B OOLIECTBE, rOCYAapCTBa U CTPaHbl BCErO MHUpa CTPEMATCS K CO3/IaHUIO
HEOOXO/IUMBIX YCIOBUH [UIS COLMAIbHOIO, JKOHOMHYECKOTo, a TaKkKe HX KYyJIbTYpHOTO
pa3BUTHA.

Heans ucciaexoBanus. M3ydutb poiib TOCYNapCTBEHHOW MOJIOAEKHOW IIOJIUTUKU B
(OopMHUPOBAHUHU I'PaXAAHCKOTO OOLIECTBA.

OcHoBHBIE pe3yJIbTAThI HCCJICJ0OBAHUS.

OaHuM W3 BaXHEHIIMX acleKTOB, HEOOXOMUMBIX Ui 3TOTO pa3BUTHUS, SBISETCS
NOTEHIMAJ MOJIOJBIX MOKOJEHUH. Moofexb UrpaeT 3HAUYUTENBHYIO POJIb B OOIIECTBEHHBIX
U3MEHEHHUAX, Onarojaps NPUPOAHBIM HMHHOBAI[MOHHBIM CBOMCTBAM MPUCYIIUM MOJIOAOCTH.
[Tonumass 3HaueHHEe MOJOJEKM B pa3BUTHUM TOCYJapcTBa, HauuMHAeT (HOpPMUpPOBATHCA U
BBICTPAUBATHCS CUCTEMA TOCYaPCTBEHHON MOJIOIEKHOM MOMUTUKH. D((HEKTUBHO BHICTPOEHHAS
U pa3BUTas TOCYIAapCTBEHHAs MOJIOJIEKHAs IMOJUTHKA CIY)KUT MPOYHBIM (YHIAMEHTOM ISt
ar000ro rpaxaaHckoro ooOmectBa. MomoJexxHas IMOJIMTHKA B TOCYyJapcTBE  JIOJDKHA
IPECTaBIATh cO00I cucTeMy Mep MPaBOBOr0, OPraHU3alMOHHO—YIPABIEHYECKOTI0, HAY4YHOTO,
MH(OPMaLIMOHHOT0, KaJpOBOT0 XapaKTepa, HallPaBJICHHbIX Ha CO3/IaHUE HEOOXOAUMBIX YCIOBUN
JUIs BbIOOpa MOJIOBIMHM TpaXkJaHAMHU CBOETO MXH3HEHHOTO IyTH, IS MX OTBETCTBEHHOTO
y4acTusi B CTAHOBJICHUH U Pa3BUTUU TOCYJapCTBa U OOLIECTBa.

Ha nanHblli MOMEHT peanu3anys MOJOJAEKHOM ITOJIMTUKUA MCIBITBIBAET HEKOTOPHIE
TPYAHOCTH, TOCKOJIBKY NPEIIIECTBYIOUIMH HCTOPUUYECKUI ONBIT PabOTBl € MOJOJEKBIO
0asupoBaiicsi Ha NPUHIUNHMAILHO WHBIX IEHHOCTAX W YCTaHOBKax. Hammemy BpemeHH
IIPEIUIECTBOBANIO JIECATUIICTHE, KOTAA MOJOIEXKBI0 HE HHTepecoBancs HUKTO. Hammume B
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rocyJapcTBax BEIOMCTB I10 JieJIaM MOJIOJICKHU (Hanpumep, MUHUCTEPCTBO MOJIOJECKH, CIIOPTA U
typu3Mma Jlonenkoit HapoxHoit PecnyOnwku) mpumaer yBEpeHHOCTH M BCEISCT HAASKTy Ha
COXpaHEHHE, BO3POXKACHHE M Pa3BUTHE MAaTPUOTUYECKH BOCHUTAHHOW MOJIOJIEKH. 3anayeit
TaKUX BEJIOMCTB SIBJISIETCS, OCYyIIECTBICHHE (YHKIUU MO0 pa3paboTke U peanusaluu
rOCy/1IapCTBEHHOW IOJUTHKH, HOPMAaTUBHOMY IIPaBOBOMY pPETYJIMPOBAaHUIO, KOHTPOIK U
HA/30py, OTPACIEBOMY HIIM MEXOTPACICBOMY YIPABICHHUIO B cepe MOJOAEKHOU MOJIUTUKH.
Peanuzanus rocygapCTBEHHOM MOJIOAEKHOM MOJUTHKUA SIBJSIETCS OJHOW W3 IJVIaBHBIX 3a7ad
TaKUX BEIOMCTB, TaK KaK MOJOXKEHHE MOJOJOTO MOKOJICHUS OTpa)kaeT COCTOsSIHUE OOIIecTBa, a
UMEHHO OHO MPEJCTaBIsET co00H 0COOYIO COIMAbHO— AeMOrpaduyYecKyro TpyImy, ¢ KOTOPOH
CBS3aHbl pealibHble MEPCIEeKTUBBI pa3BUTHUS TrocylapcrtBa. Heobxoaumo mpoBeneHue
pPa3HOCTOPOHHEH JESITEIbHOCTH, HAIPaBICHHON Ha pa3BUTHE M MOJAEPXKKY TBOPUYECKOIO
MOTEHIIMala MOJIOOr0 MMOKOJICHHUS, OMYJIIPU3ALIMIO 3I0pOBOT0 00pa3a KU3HU, NAaTPUOTHUECKOE
BOCIIMTAHHUE, IIOMOIIb B pPEATU3aLUU MOJOAEKHBIX HWHULIMATHUB, OPraHU3aLHUI0 TPYLOBOU
JEeSTEIIbHOCTH MOJOAEXKHU, B TOM YHCIIEe paboTa CTPOUTENbHBIX OTPSIOB.

CnoxHast cuTyanuss B MOJOJIEKHON cpenae Bo3Hukiaa B [lonernkoit Hapoanoit
Pecniy0muike: yciaoBHs CUCTEMHOTO KPU3MCA M CIOXHAs SKOHOMHYECKAs CUTyallus MPUBEITU K
OTPULATENIbHBIM ITOCIHEACTBUSIM W B MOJIOAEKHOM cpene. Bo3HukHOBeHHME THpoOjieM B
MOJIOJICKHOM Cpeie CBSA3aHO C TEM, YTO MIPOLECC COLMAIM3ALUUA CErOJHAIIHEr0 IMOKOJICHUS
MOJIOZIEKU TpUIIENCS Ha BpeMs, KOrja CHUCTEMa MOJOJCKHONM TOJIUTHKU TPAKTUYECKU
OTCYTCTBOBaJia. JTO MPUBEIO K TOMY, YTO MOJIOZbIC JTIOAN ObUIM MPAKTHUYECKH HCKIIIOUEHBI U3
IPOIIECCOB BBIPAOOTKH PEIICHHIA, CBS3aHHBIX C OOIIECTBEHHO— TOJIMTUYECKOH >KHU3HBIO
rocynapcTBa, U, Kak CIeACTBHE, K 1eopMalui JyXOBHO—HPABCTBEHHOH cepsbl, OTepu ObLIOTO
€IMHCTBA JYXOBHBIX U HJCOJIOIMUYECKUX YCTAaHOBOK, IIpaBOBOro Hurmiusma. IIpoGiembl
MOJIOJICKH CTOAT JOCTATOYHO OCTPO. VX HEpemeHHOCTh — HUCTOYHUK HANpsHKEHHOCTU B
MOJIOJIC)KHOM Ccperie.

CoBpeMeHHass MOJIOAEKD INPOXOJUT CBOE CTAHOBJIECHHE B OYEHb CIIOKHBIX YCIIOBHUSX
(GOopMHUPOBAaHHS HOBBIX COLIMAJIBHBIX OTHOIIEHUH, (OPMUPOBAHUS U CTAHOBJIEHHS MOJIOJOTO
rocynapctBa. OTClofa pacTepsHHOCTb, TECCUMHU3M, HEBepHe B Hacrosiee u Oynymiee. B
HACTOsIIIee BpeMsi BeAeTcsl paboTa HajJ MpoeKToM 3akoHa «O0 OCHOBax TOCYIapCTBEHHOU
MOJIOAEKHOW TMONMUTUKWY. 3alaud TOCYAAPCTBEHHOM MOJOIEKHONW TOJUTHUKH MOTYT OBITh
pElIeHbl TOJIBKO TOCPEICTBOM (OPMHUPOBAHMSI CUCTEMBl PpECHyOIMKAHCKUX U JIPYIHX
MOJIOJIEKHBIX MEPOIPUATUH, OCHOBAHHBIX Ha NIPUOPUTETHBIX HAIIPABICHUAX 3aKOHA, TIOHATHBIX
U BOCTpeOOBaHHBIX B MOJIOACKHOM cpene u oOuiecTBe. B cBsi3u ¢ TeM, YTO 3aKOH NOKa He
OpuHAT, MUHHCTEPCTBOM MONOAEXH, criopTta u Typusma JIHP pa3pabortan mpoekT ctpateruu
roCyJIapCTBEHHOM MooiexHoM monmutuku Jlonenkoit Haponuoit Peciy6muku u [Iporpammer eé
peammzanuu  Ha 2018-2023 rr., koTopas mpeAmnojaraeT ONTUMAIBHYI pEaJu3aluio
roCy/1apCcTBEHHOr'O MPOrPaMMHO—1IENIEBOT0 MOAX0Aa K MpolaeMaM MOJOAEKH.

BoiBoabl. Takum o6Opa3zoMm, B cdepe HalbHEHIIEr0 pa3BUTUS TOCYJapCTBEHHOMN
MosonéxHoi noautuku Joneunkoit Haponnoit PeciyGnuku, Mbl JOKHBI OPUEHTHUPOBATHCS Ha
Poccuiickyro ®@enepanuto, rae NpUHAT Pl HOPMAaTUBHBIX IPAaBOBBIX AKTOB, PErYIMPYHOIIMX
NaHHyIo cepy nesTeabHOCTH. MonoaéxHas MOIUTHKA — 3TO HEOTheMJIeMas 4acTh LEJIOCTHOM
MOJIMTUKKA TOCYAAapCTBa, CHUCTEMa MEp M 3aKOHOAATEIbHBIX aKTOB [0 YCTAaHOBJIEHHUIO U
HOJ/IEP)KaHUI0 COOTBETCTBYIOIIETO OOIIECTBEHHOIO CTaTyca IOAPACTAONIero MOKOJICHHUs, a
BMECTE C HUM — ONPEJEIEHHOTO KayecTBa KM3HU caMOW MOJIOAEKHU, KOTOpasi B MEPCIEKTUBE
CTaHET SKOHOMHMUYECKH aKTHBHBIM HACEJIEHUEM.
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VK 340.1
[MPOBEJIbI B IIPABE Y ITYTH UX MTPEOIOJIEHUSI

Kosanvuyk Anexcanopa Onezoena
TI'0Y BIIO «/loneyxkuii HayuoHabHBLIL YHUBEPCUM EM )
e-mail:asya.kovalchuk250513@gmail.com

ITocTanoBka npodJembl. PU3NYECKUM U IOPUIMUECKUM JIMLAM PETYIISIPHO MPUXOAUTCS
CTAJIKMBATbCSl C HETUIMYHBIMM M CIOPHBIMM CHUTYallUsIMM, KOIZa OTCYTCTBYET IIPAaBOBOE
pEryJIMpoBaHUE TEX WM HHBIX NpaBooTHolIeHuM. [IpobieMbl B mpaBe — 3TO Heus30exHOE
ABJICHUE JII0OOW pa3BHUBAaIOLIENCs NPaBOBOM cUCTeMbl rocynapcrBe. M3ydas npoGneMaTuKy
npo0esoB, MCCIEAOBATENIM Yallleé BCErO HCIOJIB3YIOT MOHATHE «Ipo0en B mpaBe». B merom,
aHaJlM3 pa3IMYHbIX IOAXOJOB K IOHMMAHHUIO CYHUIHOCTH HpOOENbHOCTU IpaBa IO3BOJISIET
3aKJII0YUTh, YTO B HAYYHOW JUTEpaType CYHIECTBYET y3KO€ M IIMPOKOE MOHMMAaHUE JAHHOTO
SBJICHUS.

Heab uccaenopanus. PaccMorpers mpobiiemy mpoOeioB mpasa, JaTh MOHATHS Mpodera
B IIPABE, €r0 PA3JIMYHBIE TPAKTOBKHU C TOUKH 3PEHUSI TEOPUU I'OCYAAPCTBA U MPaBa.

OcHoBHbIE pe3yJIbTAThI HCCJIeI0BAHUS.

IIpoGensl B mpaBe — 3TO IMOJIHOE WIM YaCTUYHOE OTCYTCTBUE B IIpaBe HOPMBI, IpHU
MIOMOIIIM KOTOPOW HEOOXOIUMO pelIaTh KOHKPETHBIE >XU3HEHHBIE CHUTYalllH, TpeOyromue
npaBoBoro peryiaupoBanus. Ilo muenuto B.B. JlazapeBa, «mpoOGenbl B mpaBe — 3TO BCerjaa
«MOJIYaHUE» IIpaBa TaM, IJIe OHO JOJDKHO «TOBOPHUTHY», BHE 3aBUCUMOCTH OT TOT'O, OTCYTCTBYET
JU B JaHHOM CJIy4ya€ HOPMAaTHBHOE IPEAIMCAHKE MTOJIHOCThIO WM 4acTU4YHO». B TO ke Bpems,
JI.B. TuxomupoBa pacKpblBaeT JAaHHBIM TEPMHUH KaK «IIOJHOE WM YACTUYHOE OTCYTCTBHUE
IPaBOBOIO PETYIUPOBaHMS KOHKPETHOTO BHJBl OTHOMIEHUI». OnHAaKo OOIENPUHATHIM
onpejeneHueM Impobena B TMpaBe SBISETCS «OTCYTCTBHE KOHKPETHOTO TpPEAIHCaHUs B
OTHOILIEHUH (PAaKTUUECKUX 00CTOATENbCTB, HAXOAIUXCS B cepe MPaBOBOIO PEryIMPOBAHU.

BozHnukHOBeHHE npo0esoB B MpaBe 00YCIIOBIEHO pa3IM4HbIMU IpUYMHAMH. B nepByro
ouepesib 3TO CBSI3aHO C OTHOCUTENBHOW «KOHCEPBATHBHOCTBIO» IpaBa MO CPaBHEHMIO C Ooiiee
AKTUBHON TUHAMHKOM OOIIECTBEHHBIX OTHOIICHUH, T.€. C MOSBJIEHUEM HOBBIX OOIECTBEHHBIX
OTHOLICHHWH, HE OXBAYEHHBIX IIPABOBBIM pEryJIMPOBAHUEM, B YCJIOBHAX JUHAMHUYECKOTO
pa3Butus ooduecTBa. HecoBepiieHCTBOBaHHE 3aKOHOB U IOPUIAMYECKONM TEXHUKH, HEITOYETHI U
YIIYIEHUS B IpoIecce MPABOTBOPUECKOM NEATENBHOCTH SBISIOTCA CeIyIole cyObeKTUBHON
npuunHoi. Takke, mpuuMHaMu NpoOenoB B IpaBe BBICTYHNAeT OECKOHEUHOW pa3HooOpazue
peasbHOM JKU3HU U MOSBIEHUE HOBBIX OTHOLIECHUH, KOTOPBIX HE OBLIO B MOMEHT NMPHUHATHUS TOM
WJIM UHOW HOPMBI.

OpHer LuTtenbMaH, Kak CTOPOHHUK Y3KOTO MOJAXOAA K MOHATHIO «IIPOOETIOB B MpPaBey,
ABJIIETCS. OCHOBOIIOJIO)KHUKOM JIeJIEHUsl JAHHOTO MOHSTHS Ha MHHMMbIE M peanbHble. [lon
MHHUMBIM NPOOEIOM MOHMUMAETCsl «TaKash CUTYyallus, KOTJla KOHKpeTHas cgepa oOIIeCTBEHHBIX
OTHOLIEHUH HaxOoJATCS 3a IpelejaMH MPaBOBOTO PEryJIUpPOBaHUs, HO, 10 MHEHUIO HEKOTOPBIX
YUEHBIX, HYyXJaercsi B 3ToM. CliejoBaTeIbHO, MHHMBIM SBIISE€TCS TaKoW MpoOesn, KOTOpHIH
(bakTHUECKH HE CYIECTBYeT.» PealbHBIM e MpoOesoM B JaHHOW KiacCH(UKALUU SBISETCS
«OTCYTCTBHE MpPaBOBOM HOPMBI HJIM €€ YacTH, PEryJupyrouell KOHKpPETHble OOIIeCTBEHHbIE
OTHOILIEHMS, HaXOIAIIHecs B chepe MPaBOBOTO PETYIUPOBAHUSY.

VYCTpaHuTh CYHIECTBYIOIIYIO MIpoOiieMy MpoOeIoB B MpaBe MOKHO C IOMOIIBIO
IIPAaBOTBOPUYECKOM JEATENBHOCTBIO, T.€. IPUHATUEM KOMIIETEHTHBIM I'OCYJapCTBEHHBIM OPraHOM
HEJOCTAONIEN MpaBoBOM HOpMBL. OHAKO JUIS MPUHATHS TAKOIO PELICHHs] TPaBOTBOPUYECKOMY
Oprany HeoOXOJMMbI COOTBETCTBYIOIME YCIOBHUS. Bo-TiepBBIX, OOIIECTBEHHBIE OTHOIICHUS
JIOJDKHBI JOCTUYB ONPENIENIEHHON 3pesiocTu. Bo-BTOPBIX, 10JKEH ObITh BBIABIEH (DakT mpodena B
npaBe, a TaKXKe ero 0OCTOATENbCTBA JIOKHBI OBITh TIIATENLHO NpPOBEpEHBI. B-Tperhux,
oO11eHapoiHas BOJIS B JAaHHOM BOIIPOCE JOJDKHBI OBITh I0CTaTOYHO OIPEIEIEHHO BhIpakeHa.
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BeiBoabl. Ilpu  ocymiecTBieHMHM  IPaBOTBOPYECKOTO  IMpOLECCa  3aKOHOJATEIO
HEOOXOJUMO YYHTHIBATh MHEHHE W ONUPaThCsid Ha pa3pabOTKU YYEHHBIX Kak Haubolee
OCBEJIOMJICHHBIX M aBTOPUTETHBIX B 00JIACTH U3y4aeMbIX UMH OTHOILICHHA.

B 3axnrouenue cienyetr oOpaTUTh BHUMAaHHUE Ha TO, UTO MPOOesbl B IPaBe, a TAaKkKe MOUCK
HanOonee 3((EKTUBHBIX CIOCOOOB HMX YCTpPaHEHHUS - OJHA M3 CYIIECTBEHHBIX MpoOIeM
MPABONPUMEHHUTENIFHOM MPAKTUKU. AKTYalIbHOCTh JaHHOM MpoOieMaTuku OOYyCIOBJIEHA, C
OJTHOW CTOPOHBI, OOJBIIUM HMHTEPECOM, HEMOCPEICTBEHHO K CaMOW TeMe MpoOesIoB B IMpaBe, C
JIPYTroi CTOPOHBI, €€ HEAOCTATOYHOU pa3paboTaHHOCTHIO. PermuTh qaHHyo IpobieMy WM XOTS
Obl Cy3UTh paMKM €€ HEraTMBHOI'O BO3JEHUCTBHS MOYKHO TOJBKO IIYTEM CBOEBPEMEHHOIO
pearupoBaHus 3aKOHOJIATEN HAa U3MEHEHUS! OXBAThIBAEMbIX ITPABOM OTHOILIEHUI, Ha TOSBIICHUS
HOBBIX OTHOIICHWH M OTMUPAHUU CTapbIX. IMEHHO CBOEBPEMEHHOCTh — CYHIECTBEHHBIN (pakTop
pelieHus: JaHHON MPOOIEMBI.

YK 340.11

K BOIIPOCY O INIPABOBOI1 OTBETCTBEHHOCTH IOPUINYECKHUX JIMIL
B POCCHMCKOM ®EJEPAIIMM M OTJIEJbHBIX EBPOIEMCKHAX
TOCYJIAPCTBAX

Kopooxa Hamanwa Cepzeesna
IOy BIIO «/loneuykuii HayuoHaIbHBLIL YHUBEPCUMEM )
e-mail: marchyk2007@mail.ru

IToctanoBka mnpodaembl. B Poccuiickoit ®enepanuu (nanee — P®P) Bompocsl o
NPUBJICYEHUHN IOPUIMYECKOr0 JIMIa K IIPAaBOBOM OTBETCTBEHHOCTH HE IIEPECTaeT ObITh
IOpeMETOM Hay4HbIX TUCKyccuil Ha mpoTspkeHuu Oonee 20 nmer. Hauwmnas ¢ 1991 roga, nHa
3aKOHOJATEIbHOM YPOBHE DETYJSpHO IOJHUMAIOTCSI BOIPOCHI, CBSI3aHHBIE C IPABOBOM
OTBETCTBEHHOCTBIO IOPUINYECKUX JIHULI.

Ha ceronuamuuii nens B P® ropunnyeckoe JNHMIIO MOXET BBICTYNATh CYOBEKTOM
OTBETCTBEHHOCTH JIMIIb B  AAMHHHMCTPAaTHBHBIX M TPaXKJAHCKMX IPABOOTHOLICHMSIX.
EctecTBeHHO, K TakoMy CYOBEKTY OTBETCTBEHHOCTM MOTYT IPUMEHSTHCS HE BCE BH/IBI
aJIMUHUCTPATUBHOM JIMOO TIpa)kIaHCKO-NIPAaBOBOM OTBETCTBEHHOCTH. TeM He MeHee, Takas
OTBETCTBEHHOCTb IOPUANYECKUX JIUIL, JEMOHCTPUPYET B MOJHONW Mepe TaKOW MPUHIUI IpaBa,
KaK HEOTBPAaTUMOCTh HaKa3aHUs, 32 COBEPILIEHHOE IPaBOHAPYILIECHUE.

Henabr wucciaenoBanus. lLlenpio HacTosero HcCaeAOBaHUS SBISIETCS IPOBEACHHE
KOMIUIEKCHOTO CpPaBHUTENIBHO-IIPABOBOTO aHAlIM3a HAy4YHOM JMTEpaTypsl U JAEHCTBYIOLIETO
3aKOHOJIaTENbCTBA 10 BOIPOCY MPABOBOM OTBETCTBEHHOCTH IOpUIWYECKUX Ul B PD wu
OTJIENIbHBIX EBPONEUCKUX IOCY1apCTBAX.

OcHoBHbBIC pe3yJbTaTbl HcciaegoBaHusi. OTHOCHUTENBHO YrOJOBHOIO IIpaBa, TO Ha
3aKOHOJATEIHbHOM YPOBHE IOPUAMYECKOE JIMII0 HE MPHU3HAETCS CYObEKTOM MpecTyIuieHui. Tem
He MeHee, B ['ocynapctBennyro Jymy P® perynsipHo BHOCATCS pa3iIudHbIE 3aKOHONPOEKTHI,
YTOOBI UCIIPABUTDH JTAHHYIO CUTYAIIHIO.

Tak, 23 mapra 2015 roma 3amectutens npenceparens Komwurera I'ocaymel 1o
IrpaXXIaHCKOMY, YTOJIOBHOMY, apOMTpaXHOMY M IPOLECCyalbHOMY 3aKOHOJATENbCTBY A.
Peme3koB BHec Ha pacCMOTpEHHE HMD)KHEH MajiaThl MapjaMeHTa 3aKOHOMPOEKT 00 yroJoBHOU
OTBETCTBEHHOCTH IOpUIUYECKHX JHIl (nasee — 3akoHONpoekT). CoriacHo 3aKOHOMPOEKTY,
IIPUBJIEKATh K YTOJIOBHOM OTBETCTBEHHOCTH IOPUIMYECKHME JIMIA IUIAHUPYETCSA 3a IIUPOKUI
CIIEKTp MPECTYIJIEHUN — OT TOPTOBJIM JIIOJAbMU 10 1aud B3ATKU. OIHAKO TaHHBIM 3aKOHOMPOEKT
He ObLT 000peH JenyTaTaMu.
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Uro kacaercs 3aKOHOAATENIbCTBA OTIEIbHBIX EBPOMNEHCKUX TOCYAApCTB, B KOHTEKCTE
MIPaBOBON OTBETCTBEHHOCTH HOPUAUYECKUX JIUL, TO CIEAYET OTMETUThb, YTO TYT HMEIOTCS
CYIIECTBEHHBIE OTJIMYUS OT POCCUMCKOIO 3aKOHOATEIIbCTBA.

Bo-niepBbiX, B OTJIMUKME OT OTEYECTBEHHOIO MpaBa, MOPUIWYECKHE JULIA MOLYT
MPUBJIEKATHCS K IMUHUCTPATUBHON OTBETCTBEHHOCTH 32 KOPPYIIIMOHHBIC TPECTYIICHHUS.

Tak, Hanpumep, B I'epMaHuM OTBETCTBEHHOCTh FOPUAMYECKHUX JHI] 3@ MPECTYIUICHHUS,
BKJIIOYasi KOPPYIIIMOHHBIC, ObLIa BBEJICHA 3aKOHOM 00 aJMUHHUCTPATHUBHBIX MPABOHAPYIICHUSIX
eme B 1987 romy. OTBETCTBEHHOCTh y IOPHUIUYECKOTO JIMIIA BO3HHUKAET, €CIM KaKoe-JIH00
OTBETCTBEHHOE JIMIIO COBEPIIWIO MPECTYIUICHHE, B TOM 4YHUCJIE KOPPYIIHUOHHOE, ITHOO0
aJIMUHHCTPATUBHOE TMpaBOHApYIIEHUWE, B TOM 4YHCIE HapylleHHe OO0S3aHHOCTeH 1O
OCYILECTBIICHHUIO HAJ[30pa, B PE3YJIbTATE YETO IOPUINIECKOE JTUI0 HAPYIIUIO CBOU 005S3aHHOCTH
WM TTOJTYYHJIO WJIH, KaK MPEenosaraioch, J0KHO ObUIO MOTYYUTh MPUObLUIb.

Bo-BTOpBIX, MOYTH BO Beex cTpaHax EBpOIBI, IOpUINYECKOE JIHUIIO SBISETCS CYObEKTOM
YTOJIOBHOTO MpaBa.

Eme B xoHne XX Beka n B Hayasie XXI Beka B psae eBpONEHCKUX CTPAH C CUCTEMOU
rpa)KAaHCKOTrOo MpaBa ObLTa BBEJEHA KOPIOPATUBHAS YTrOJOBHAsI OTBETCTBEHHOCTh, HECMOTPS Ha
TEOPETUYECKHUE CIOPHI MO MOBOJY TOr0, MOXET JIM FOPUANYECKOE JIMIO JEHCTBOBATH OCO3ZHAHHO
U CcOBepLIaTh IpectyruieHus. bonpmmucTBo cTpad LlenTpanbHoit 1 Boctounon EBpomnsl Takxke
MPUHSUTA KOHIICTIIIUIO YTOJIOBHOW OTBETCTBEHHOCTH OPUAMYECKHUX JUI. TakuM oOpa3om, Ha
CErOJHAIIHUNA JI€Hb YrOJIOBHAS WM KBa3HYIOJIOBHAs OTBETCTBEHHOCTb HOPUIWYECKUX JIUI
IPUMEHSIETCS B CIIEAYIOIIUX rocyaapctBax - uieHax Cosera EBpomnbl: ABcTpus, A3epOaiikaH,
Anbanusg, benbrus, bocaus u I'epuerosuna, Beurpus, ['pysus, Hanus, Upnannus, Ucnannus,
Ucnanus, JlatBus, JIutea u npyrux.

K mnpumepy, Hunepnanapl Obuld TIepBOM €BpPOMNEHCKOM CTpaHOH C CHUCTEMOM
rpakAaHCKOTr0 IIpaBa, KOTOpasi MPEAYCMOTpENIAa YTOJIOBHYIO OTBETCTBEHHOCTh FOPUINYECKUX JIUI]
B 1950 rony B cBoeM 3akoHe 00 3KOHOMUYECKHX MpaBoHapylleHusx. B 1976 rony obmiast Hopma
00 yroJOBHOM OTBETCTBEHHOCTH IOPUIMYECKUX JIUIl ObLJIa 3aKperieHa B YTOJIOBHOM KOJEKCE
Hunepnannos.

YronoBHas OTBETCTBEHHOCTb IOPHIMYECKHX JIAI[  SBJISIETCA  JOBOJIBHO  HOBOWU
KOHIENIINEeH, OJHAKO, HECMOTPS Ha 3TO, OHA MPHUMEHSETCS B TOJABISIONIEM OOJBIINHCTBE
rocynapctB - wieHoB CoBera EBpombl, B TOM 4HcClie B psijie CTpaH, B KOTOPBIX MPUHIINII,
[JIacAlIfii, 4YTO IOpPUAMYECKHE JHMI[a HE MOTYT COBEpIIaTh MPECTYIUIEHWH, HeKorga ObLl
0O1IIeTIPU3HAHHBIM.

BoiBoabl. Takum 00pa3oM, UCXO/S U3 BHIIIEU3I0KEHHOTO, CIIEAYEeT CAeNaTh Cleayonne
BBIBOJIBI:

1. B POCCHHCKOM 3aKOHOJATENbCTBE IOPUANYECKOE JHUI0 SBISETCS CYOBEKTOM
TOJIBKO aJIMUHUCTPATUBHON U IPa’kIaHCKO-TIPABOBOM OTBETCTBEHHOCTH;
2. JUCKYCCHH O BHECEHUM W3MEHEHHH B 3aKoHonarenscTBo Pd 1o Bompocy

pacinpCHUA OCHOBaHHI MPUMCHCHUA OTBETCTBECHHOCTU K IOPUINYCCKHUM JIMIaM, a4 TaKXKE BHUAaX
" pa3MCpax TakKux HaKa3aHHI HE MEPCCTAr0T CYIICCTBOBATDH YK€ HA IPOTAKCHUUN ooiee 20 JICT,

3. B OTACJIBHBIX eBpOHCﬁCKHX rocyaapCrBax HOPUAAXYCCKUC JIMLA ABJISACTCA
Cy6’[)€KTaMI/I HE TOJBKO Fpa)KHaHCKO-HpaBOBOﬁ n aHMHHHCTpaTI/IBHOﬁ OTBETCTBCHHOCTH, HO U
yTOJ'IOBHOﬁ TaKXCE.
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ITPABA YEJIOBEKA U UX TIPABOBOE PEI'YJIMNPOBAHHUE B YCJIOBUAX
I''IOBAJIBHOU UH®OPMATU3AIIUU OBIIECTBA

Kopomuu Pocmucnae Anamonvesuu
I'OY BIIO «/loneykuii HayuoHAIbHBLIL YHUBEPCUMEM )
E-mail: rost.korotich@mail.ru

IlocTanoBka mnpodJembl. [o0anpHas wHGoOpMaTH3alusg OOIIEeCTBa, HAYaBIIAsCAd C
cepenuHbl XX BEKa OKaszaja KOJOCCATbHOE BIUSHHUE HA BCE €ro CQephl: MOTUTHYSCKYIO,
COITMAIPHYI0, SKOHOMHUYECKYI0O W TIPaBOBYIO, B TOM 4YHCJIE W Ha TaKyl HE3BIOJIEMYIO €ro
COCTaBIISIIONIYIO KaK MpaBa 4eloBeKa BO3HUKHOBEHUE U PAa3BUTHE IU(PPOBBIX MPaB, 10 MHEHUIO
psifa y4eHbBIX, 3TO OOBEKTHBHBIN Mpoiiecc GOPMUPOBAHUS HOBOTO — YETBEPTOTO — MOKOJICHUS
npaB d4eJIOBEKa, HYKIAIOIIMICSA, BMECTE C TEM, B MPUCTAIBHOM BHHUMAaHHH CO CTOPOHBI
MIPaBOBOTO PETYIUPOBAHUS.

Heas uccaenoBanusi. BeIIBUTH HOBBIE BUBI TPaB YEJIOBEKA, IMOSBICHHUE KOTOPHIX
CIIPOBOIIMPOBAHO CHEHU(GUKOW BIUSHHUS TJI00ATBHBIX IIPOLECCOB HWH(MOpPMATHU3ALMK U
«MHTEPHETH3AIMI Ha PA3BUTHE MIPAB YEIOBEKA, U OCOOCHHOCTH MX TIPABOBOTO PEryIUPOBAHUSI.

OcHoBHBIE pe3yJabTaThl HccaenoBaHMs. Ha 1aHHOM »5Tame pa3BUTHS HAyKH,
TEXHOJIOTHH CTAaHOBSITCS HEOTHEMJIEMOW YacCThIO JKM3HU KaXXJIOTO YEJIOBEKa, a WX IIMPOKOE
MIPUMEHEHHUE SIBJISIETCS OTBETOM Ha HEoOpaTHMble TEHACHIIMU HAYYHO-TEXHUUYECKON PEBOIIOLUN
MOCJICTHUX JIECATUIICTUH, OCOOYI0 pOJib B KOTOPBIX 3aHHMMaeT riobanbHas cerb HMuTepHer,
aKTUBHO HCIIOJIb3yeMasi BO Bcex cdepax ooOmectBa. Kak ciencTtBue MaHHBIM Ipolieccam
BO3HUKAET MU(PPOBOE OOIIECTBO — «IIOCTHHIYCTPUATHHOE OOIIECTBO, HOBAsI HCTOpHUecKas (asza
pa3BUTHUS IUBUIIM3AINH, B KOTOPOl IITaBHBIMU MIPOAYKTAMU SIBISIETCS MHPOPMAIIHS U €€ BbICIIAs
dbopma — 3HaHUS», CIIOCOOCTBYIONIEE PA3BUTHUIO TIPAB YEIOBEKA, KOTOPHIC HA KAXIOW CTYIECHH
pa3BUTHS OOIIECTBA HBOJIOIMOHUPOBATIN BMECTe C HHUMH. B CBs3M C caMMM HalU4YHeM CETU
NuTepHeT 1 He0OXOAMMOCTBIO JIFO/IEH TT0JIb30BAThCS €10, BOSHUKAET «MPAB0O HA MOJAKJIIOYEHHe
Kk HHTepHeTy», KOTOpOoe SBISETCS CIEICTBUEM OSBOMIOINUHM TpaBa Ha UHGOPMAIHIO,
3akperieHHoro B cT. 10 BeeoOmeit Jexnapanuu npas yenoBeka OOH. B mupoBoil npaktuke
3aKpeIUieHue 3TOr0 MpaBa JIOCTUTAETCs pa3IMYHbIMM METOJaMu: Mpu3HaHueMm HWHTepHera
YHHMBEpCAIbHON U 00IIe10CTyTHON ycinyroi (Dctonus, Mcnanust), 3aKpenjieHiue B KOHCTUTYLUN
npaBa Ha noctyn k Murepnery (I'pemus, [lopryramus), mpusHaHHe JAHHOTO MpaBa BHICIIUMU
cynamu (®pannus, Kocra-Puka).

B jononmHeHne K - mpeAblaylieMy 1paBy I[PUHATO  BBIAEIATH «IPaBO Ha
KOMMYHHUKaIUI0». OHO 3aKITI0YAETCs B MPEIOCTABICHUH TPpaXXIaHUHY OoCTyma B MHTEpHeT Mist
MOJIHOLIEHHOT'O OCYIIECTBJICHUSI UM CBOEU TPaXJAAHCKOM IMO3MIIMM, Y4acTUs B MOJUTUYECKOU
*u3HH. [IpaBo Ha KOMMYHMKaIMIO 3aKOHOAATENBHO 3akperuisiercss B Koncrutynnn Henama 2015
r.BcT. 19.

B cBs3u ¢ akTUBHBIM MIpeObIBaHUEM I0JIb30BaTeNeil B ceTu HTepHeT, uX AeqaTeIbHOCTh
MPUBOANUT K 00Pa30BAHUIO TaK HA3BIBAEMBIX «I[H(POBBIX CJIEA0BY.

B mmdpoBoM mpocTpaHCTBE MONH30BATENM HE YAENSIOT JIOCTAaTOYHOTO BHHUMAHUS
HETPUKOCHOBEHHOCTH CBOEH 4acTHOM >ku3HW. Maitki CaHjen, cnenuaiucT Mo MOJUTHYECKON
dbunocopun u3 I'apBapAckoro yHHUBEpCHUTETa, OTMETHII, YTO JIOJH, «IIOXO0XE, BCE B OOIBIIIEiH
CTENEHN TOTOBBI OOMEHSTh KOH(MHUIEHIIMATHFHOCTh Ha yI00CTBa, KOT/AAa JIEN0 KacaeTCs MHOTHX
YCTPOMCTB, KOTOPHIE MBI OOBIYHO UCTIOIB3YEM.

JlaHHO€ BBIpaXEHUWE HATaJIKMBA€T Ha BONPOC «JIeWCTBUTENBHO JM TaK BaXKHA
HEMPUKOCHOBEHHOCTh YacTHOMU Ku3HU?». C Apyroil CTOPOHBI, HEOOXOANMO MOAYMaTh, KOMY B
TaKOM CiIy4ae TMPHUHAJICKUT TPaBO COOCTBEHHOCTH Ha HMH(popManuio. B cBs3um ¢ morepei
KOHTPOJISI HaJ HAlIUMH JaHHBIMH, HEOOXOAMMO B Ommkaiimiee Oyayiiee 3aKOHOIATEIBHO
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YperyJaupoBaTh JaHHBIM BONPOC, B IPOTUBHOM CJIy4ae 3TO MOMKET NPUBECTU K IOJIHOMU
MIPO3PAYHOCTH YEIOBEYECKOM JKU3HU.

B cBoro ouepens, Hamuure HUGPOBBIX CIEIOB CIIPOBOIMPOBATIO BOSHUKHOBEHUE «IIPaBa
Ha 3a0BeHMe», KOTOPOE Yy)K€ Ha JaHHOM d3Talle 3aKOHOJATEeNbHO 3aKPEIUIEHO B ps/ie CTpaH, B
ToM uucie B Poccuiickont @enepanun. Tak, 3akoHOAATENb JACT ONPEACICHUE IIOHATUIO «IIPAaBO
Ha 3a0BeHHE», B KayecTBe IIpaBa YeEJOBEKa, IO3BOJIAIOLIIEIO €My HOoTpeboBaTh MpHU
OTIpENIEICHHBIX YCIOBUSAX yJalleHUs MHPOPMALUMU O HEM M3 PE3y/IbTaTOB IOMCKA MO MMEHU
auna. JTo TakKe OTHOCUTCA M K TOM MH(OpMAalKU, KOTOpask MOXKET HAHECTU JIMYHOCTH BpEl.
Opnako JOCTynl K HEHl BCe K€ OCTaeTcs, yAAJSAIOTCSA JIMIIb CChUIKM Ha CTpPaHMIbl CaiiTa,
coJiepkallero Takyr uHdopmaiuio. JlaHHas kaTeropus mpasa MOBJEKIA B psijie JPYTUX CTpaH
(namp., @paHuuK) CO3AaHNE «IPABA HA HH(POBYIO CMEPTh», KOTOPOE YaCTUYHO PELIAET paHEe
yKazaHHyio npobsemy. @paniry3ckuii 3akoH Ne 2016-1321 ot 7 oktsa6pst 2016 1. o mudpoBoi
pecriyOnuke (rocygapcTBe) MO3BOJSET TpakJaHaM Ha 3aKOHOAATEIBHOM YpPOBHE 0053aTh
OCTaBIIMKOB ONliNe-yciyr BhIpa3uTh BOJIIO IPaKIaHWHA MO MOBOAY JaJbHEHICH CyabObI €ro
MEPCOHATBHON MH(POPMAITHH.

I'epmaHCKOE 3aKOHOAATENBCTBO TAKXKE 3aKPENUIO «IPaBo Ha 0e3omacHoOcTh». OHO
MpeACTaBiIsieT CcoOOM  COBOKYIMHOCTh  KOMIOHEHTOB, (OPMHPYIOIIMX HOBYIO  MOJIEIb
KOHCTUTYIIMOHHO-TIPAaBOBOM 3alllUThl MEPCOHAIBHBIX AaHHBIX. Cpeau MaHHBIX KOMIIOHEHTOB
npaBo Ha HMH(OPMAIIMOHHOE CaMOOIIpeNeIeHHue, IMpaBO Ha OOECIEeYeHHe LEIOCTHOCTH |
KOH(UICHIIMATEHOCTA WH(OPMALIMOHHO-TEXHOJIOTHYECKUX CHUCTEM, MPAaBO Ha TaliHy MEPENUCKH,
IIPaBO Ha HENPUKOCHOBEHHOCTh >KWUIUINA. JIerko mnpociexuBaeTcs Ta K€ SBOJIOLUS yKe
CYIIECTBYIOIIUX MpaB, 3aKperuieHHbIX B KonBeHuu.

BeiBoabl. Takum 00pa3oM, MOXHO CJA€IaTh BBIBOJ O TOM, YTO BO3HMKHOBEHUE HOBBIX
cnenuduyecknx HU(PPOBBIX MpaB MPUBOIUT K 3aTPYIHEHHUSM B IPABOBOM PETYIMPOBAHUU B
CHJIy YaCTHUYHOIO MPOTHUBOPEUMsI YXKE€ YCTOSABILMMCS HOPMaM, a TaKXe NPOTHUBOPEUUSMH,
CBSI3aHHBIMH C HEBO3MOXXKHOCTBIO TMPEJOCTaBUTh MOJHYIO CBOOOAY TpaxkgaHaMm B HHTepHer
cdepe. OgHaKO 3aKOHOJATENIHOE 3aKPEIUIEHWE TaKUX IpaB SBISETCS MPSAMOM 00S3aHHOCTHIO
roCy/apCcTBa U y’K€ Ha JaHHBIM MOMEHT TOCYJapCcTBa JOCTUIJIM JOCTaTOUYHO BBICOKOTO YPOBHS B
3TOM Bompoce. JlaHHOMy npolieccy CTOUT YAEIUTh BHUMaHUE MUPOBOMY COOOILIECTBY.

YK 34.44.14
KJIACCU®UKAIIUA IOPUIUYECKON TEXHUKHU KAK HAYYHAS ITIPOBJIEMA

Kocenko FOnusa Pychanosena
I'OY BIIO «/loneykuii HayuoHaabHblil YHUBEPCUMEM )
e-mail:yulya-kosenko98@yandex.com

ITocTanoBka npodaembl. B coBpeMeHHON IOpUAMYECKON HAayKe, XapaKTepHU3yHoIencs
MOCTOSTHHBIMU Hay4YHO-T€OPETUYECKMMHU HOBIIIECTBAMH, B TOM UHCIIE U B 00JIaCTH IOPUINYECKON
TEXHUKH, CYILECTBYET psJ HEYPETYIMPOBAHHBIX BOIPOCOB, KOTOpBIE, B CBOI 04Yepelb,
WUTIOCTPUPYIOT HEONPEJEIeHHOE KOJMYECTBO MpodieM, TpeOYIoUMX He3aMeIUTENbHOro
paspemienusi. OqHON U3 Takux mpoOseM, TpeOyromeil 6e30TaaraTeIbHOr0 pelIeHus, SBIseTcs
JIeJIeHEe OpUIMYECKOW TEeXHUKU Ha BUABI U UX Kiaccudukamus. CrneayeT OTMETUTh, YTO B
HACTOsLIEE BPEMs B TEOPUH IIpaBa U B IOPUINYECKON HAYKE B LIEJIOM, K OTPOMHOMY COXaJICHUIO,
OTCYTCTBYET €/IMHas O0LIenpU3HaHHAs KJIacCU(UKALUN IOPUINYECKON TEXHUKU.

Heas wuccinegoBanusi. lccnenoBanus KiacCHPUKAIMK IOPUANYECKONM TEXHUKH Kak
Hay4YHOH TTPOOJIEMBI.

OcHoOBHBIE pe3yJabTaThl HccjeAoBaHus. B Teopun npasa npuaaioT 0oJbIIoe 3HAYEHUE
pasTpaHUUYCHUIO SBJICHUAM IIPABOBOM JEMCTBUTENBHOCTH MO KAaKUM-IHOO MPU3HAKAM, KOTOpbIE
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GOpMUPYIOT OCHOBY HX KIAacCU(PUKAWUU, W IOpHIMYECKash TEXHHKA B JAHHOM CJIy4yae HE
ABIIIETCS UCKJIIOYeHHEeM U3 mpaBuil. OCOOCHHO Ba)XKHO YSICHUTH CTPYKTYPY KiaccHUUKaLUU
IOPUJIMYECKON TEXHUKM B COBPEMEHHBIX YCJIOBHUSX PAa3BUTUS IOPUAMYECKOM HAyKH U
IOPUMYECKON TEXHUKH, B YaCTHOCTH, KOTJa B IPAaBOBOM JEHCTBUTEIBHOCTH HEOOXOAMMO
OIICHUTh €€ JOOPOKAYeCTBEHHOCTh C MO3WIMHU JEHCTBYIOMIETO 3aKOHOJATENLCTBA. BakHBIM
HaIlpaBJICHUEM HAyYHO-TEOPETUYECKOTO MCCIIEI0OBAHUS FOPUINUECKON TEXHUKU B COBPEMEHHOM
npaBe SABJIAETCS ee KiIaccudukanus.

Kak mumer C.C. AnekceeB: «Kmaccudukanus HEKOTOPBIX IIPEIMETOB, IPABOBBIX
SIBIICHUH MMEET BAKHOCTh HE TOJIBKO MEPBUIHON 00PaOOTKH, YHOPSIOUYCHHUS COOTBETCTBYIOIIETO
matepuana. [loMuMO cHCTeMaTHU3allMOHHBIX 3ajad KiacCU(UKAIMs BBINONHIET WM HHbBIE
CIOXHBIE (YHKIIMU: OHA JAaeT BO3MOXXHOCTh BOBJICYb B TIOJIE 3PCHHSI YYCHOTO BECh O0BEM
KJIaCCU(UIIUPYEMOr0 MaTepHuajia, OXBaTUTh OOJbIION 00BbEM H3ydyaeMbIX OOBEKTOB W,
COOTBETCTBEHHO, H30€XaTh OJHOCTOPOHHOCTHM HX HAay4yHOM wuHTepnperanuu. [aBHOe —
KIaccupUKalus JaeT BO3MOXKHOCTb TpPU  OMNPEJCIICHUH €€ KPUTEPUEB OTMETUTh
COJIepXKaTeIbHbIC YEPTHI, KAYECTBEHHBIE OCOOEHHOCTH JIAHHBIX MIPEIMETOB U SBIICHUI

Knaccudukanusa sBisercs OOHUM U3 BaXKHEHIIMX METOJOB IMO3HAHUSA FOPHUINYECKOM
TEXHHKH, XapakTepuzyercs auddpepeHnnanieii BUI0B IOPUINICCKON TEXHHKH B COOTBETCTBUU C
pa3HoOOpa3HbIMU  KBaNU(UKALMOHHBIMUA  OCHOBaHUsIMU. Kraccuduxamus ropuandeckont
TEXHUKH, C OJHOW CTOPOHBI, MOXKET CIOCOOCTBOBATH €€ M3YyUYECHUIO B OOIIEH CIOKHOCTH B
paMKax €JUHON CHCTEMbl IOPUINYECKONM TEXHHMKH HUCCIEIyeMOHl B TEOpUHU IpaBa; ¢ APYrou
CTOPOHBI, — KOHKPETU3UPOBATh HAYYHO-TEOPETHUECKOE, TEOPETHKO-TIPABOBOEC M MPHUKIATHOE
3HaHHUE Pa3JIMYHbIX BUJIOB IOPUINYECKON TEXHUKHU ITPaBa B LIEJIOM.

B ToXe BpeMs BBICOKHMI YpOBEHb HECTAOMIBHOCTH IPABOBBIX CHUCTEM B YCJIOBHUSX
MEPEXO/IHBIX OOIIECTB, TaK ke, Kak U OOBbEKTHUBHO HEM30EKHBIM AMHAMU3M CUCTEMbI IpaBa B
CTaOWIBHBIX 00IIeCTBaX, OOYCIOBJIICHHBIA MOTPEOHOCTSAMU HMX MPOTPECCUBHOTIO Pa3BUTHS,
MPEOTNPECNAI0T HE3aBEePIICHHOCTh KilaccuUKauil opuandeckoil TexHuku. Hampumep,
W3BECTHBIM KommapatuBuct P. JlaBun QopMmynupyeT BechbMa pacIiUibIBYaThie, HEYETKHE
KPUTEPUU OCMBICIICHUS U OLIEHKH HAllMOHAIbHBIX IPABOBBIX CUCTEM — OJJUHAKOBBIX MJIM CXOKHX
IOpUIMYECKUMH TIpHEMaMu U oOIUMU (PUI0CODCKUMU, TOJIUTHUYECKUMU U IKOHOMHYECKUMU
MPUHIIMIIAMH, 00bequHsIoNMME uX. OH paccMaTpUBaeT MPaBO HE B KaUeCTBE PaIlMOHAIHHOCTH,
a B KAaueCTBE HCMOJIb3YEMBIX B TOW WJIM WHOW MPABOBOM CHUCTEME IOPHUINYECKON TEXHHKH,
KOTOpasi «...KaK dYacThb TEOpUM TIpaBa TaKKe 3aHUMAETCS HCCIEIOBaHHUEM OOIIUX
3akoHOMepHOcTer. Ho Tobko yxe B OoJiee mpeIMeTHOM €€ 4acTu: B 00JacCTH MPaBOTBOPUECTBA
U pealii3aluu IpaBay.

CpaBHHTENIBHOE TPABOBEICHUE CETOAHS, €CTECTBEHHO, pa3paldoTalio HMHYIO CHCTEMY
KpUTEpUEB KiIacCH(UKALMKU, HA OCHOBE KOTOPBIX BBIIEISIOTCS TPABOBBIE CHCTEMBI
HallMOHAIBHBIX TOCYAApCTB. Tak, IOCTATOYHO YacCTO MPABOBHIE CHUCTEMBI PACCMAaTPUBAIOTCS B
KOHTEKCTE CTHJIS JaHHBIX O0pa30BaHWN, KOTOPHIM, B CBOIO OdYepedb, paccMaTpUBAeTCi B
KOHTEKCTE TaKOro0 KaTerOpHUaJbHOTO PsANla, KaK «UCTOpHYECKas MPUPOJIa TMPABOBBIX CHCTEM),
«rpeobianaromas MaHepa MPaBOBOTO MBIIUICHUS», «OCHOBHBIE XapaKTEPUCTHKU IMPABOBBIX
WHCTUTYTOBY, «M€papXusi UCTOYHUKOB TPaBa U CIIOCOOBI UX MHTEPIPETALIUNY, «TOMUHUPYIOIIAs
HJICOJIOTHSI TIPABOBBIX CUCTEM» U JIP.

BoiBoabl. CTOUT OTMETHTH, YTO BOMPOC O KIACCH(PUKANUU FOPUIUYECKON TEXHUKU
HEJI0OCTaTOYHO pa3paboTaH IOpUANYECKOr Haykod. HekoTopbie poccuiickue IOPUCTHI BOOOIIE
n30erarT TeMbl K1accuuKay PUITIecKoid TeXHUKHA. TOIbKO B TOCTEAHEe BPEMS, IPUYEM B
myONMUKAIMsAX, TOCBSIICHHBIX HE KOHKPETHO HOPHIMYECKOW TEXHUKE, a HHBIM Tpodiemam
MPaBOBOTO PETYIMPOBAHMS, BO3ZHUKIM HEKOTOPBIE pa3MBIIIJIEHUSI HA ceil cdyeT. B To ke Bpems
OHM HMMEIOT OYEHb YacCTO HECOTJIACOBAHHBIA W HECUCTEMHBIN BHUJ, OTPAKAIT CTPEMJICHUE
YUEHBIX-TIPABOBEIOB C MOMOIIBIO KIacCU(PHUKAIMKN FOPUINYECKON TEXHUKU apryMEHTHPOBATH
aBTOPCKOE BUJECHHE CHUCTEMbl IpaBa WJIM COOCTBEHHBIH BapUaHT pPa3peUIeHHUs] HEKOTOPBIX
BOIIPOCOB TEOPUU IOPUAMYECKON TexHUKU. I[loaToMy ecTh BCe NPUUYUHBI MPOOIEeMy
KJIacCU(UKALNHU IOPUINYECKON TEXHUKU CUUTATh B BBICOKOM CTENEHU JOCTATOYHO aKTyaJbHOM.
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BJIUAHUE NOJIMTHYECKOI'O ®PAKTOPA HA POPMUPOBAHUE U PAZBUTHUE
ITPABA HT'OCYIJAPCTBA

Ky3uneyosa Hpuna Eecenveena
TI'O0Y BIIO «/loneukuii HayuoHAbHBLIL YHUBEPCUNIEN )
e-mail:lra00Okuz@yandex.ru

IMocTanoBka npodaembl. DopMUpPOBAaHUE U PA3BUTHE MIPaBa U rOCYAapCTBA MPOUCXOAUT
1O/ BIMSIHAEM MHOTHX ()aKTOPOB, W TMOJUTHYECKUH (DaKTOp SBIAETCS OJHUM M3 OCHOBHBIX.
HeoOxonumocThb onpeaeneHus BIUAHUSA TOTUTHUECKOTO (PakTopa 00yCIOBIeHAa COBPEMEHHBIMU
YCIIOBHUSIMU, COBEPUICHCTBOBAHHME PETYJSIIMUA HCCIEAYeMOro (akTopa TIO3BOJUT YCKOPHUTH
pa3BuTHe npaBa u rocyaapcrsa B Jlonenkoir Hapoanoii PecniyOnuke.

Henbr wucciaegoBanms. OrpeneneHUe NOHATUSA <«TIOJUTUYECKOrO BIMSHHUS», U €ro
BIUSHUE HAa (OPMUPOBAHUE U PA3BUTHE MpaBa U TOCYAApCTBA, BAXKHOCTh TAKOTO BIMSHUS Ha
COBEpILIEHCTBOBaHME 3aKoHOoMaTenbcTBa Jlonenkoir Hapomnnoii PecyOmuku.

OcHoBHbIE pe3yJIbTAThI HCCJIeI0BAHUS.

B ropuauueckoil  JOKTpMHE HE CYIIECTBYET €IMHOTO OIpPEAEICHUS TMOHATHUS
«monmutuyeckoe BausHue». K.C. TamkueB COOTHOCHI <«IIOJUTUYECKOE BIUSHUE» C
«IOJIUTUYECKON BJIACTBHIO» Kak oOmiee u 1enoe, A.A. BOpUCEHKOB OmNpeAesni, YTO BIUSHUE
mpeJrnoaraeT mojJ coboi B CBOCH CYIIHOCTH BO3MOKHOCTH OMPEICIEHHBIX M3MEHEHHH B TOMN
WIM HWHOM cdepe CBOEro BO3JIEHCTBUSA. AHAIM3UPYys MpPEIIojaraéMble TOUYKH 3pEHuS,
mpejiaraeM Co3JlaHHO€ HaMU Ha OCHOBE aHAall3a HAyYHBIX TPYJIOB YYEHBIX ONpe/elieHue
«TIOJIUTUYECKOTO BIIUSHUS.

Tak, BnusiHUE — 3TO (PAaKTOpP, KOTOPHIM BO3/IEHCTBYET Ha OTJENbHBIX WHAMBHUIOB WIIH
Macchl JIOJIeH, ¢ MOMOIIbI0 KOTOPOrO BO3MOYKHO M3MEHEHHE COOCTBEHHOI'O MOBEICHUS WU
o0pasa KHU3HH, CIIEys IPUMEPY WIH COBETY MOJUTHUECKU 3aMHTEPECOBAHHBIX JIUL.

Bnusnue nomutuyeckoro ¢akropa Ha TMpaBO U TOCYAApcTBO — OeccriopHas
JeMCTBUTENIBHOCTh, 0€3 KOTOpOHM, MO HalleMy MHEHHI0, HEBO3MOXHO COBEPIICHCTBOBaHME
npoiiecca GOpMUPOBaHUS U MOJEPHHU3ALMU TIpaBa M rocyJapcTBa B pa3BuBarolieics J{onerkoi
Haponnoii Peciyonuke.

[TonuTnyeckoe BIMSHHUE OCYLIECTBISIETCS C MOMOULIBIO MOJIUTHUYECKOTO WHCTUTYTa U
MOJIMTUYECKOrO pexuma. [loauThuecknii HMHCTUTYT COCTaBJISIET CPEACTBO IOJIMTHYECKOTO
BJIUSIHUS, @ TOJUTHUECKUN PEXHUM - CIIOCOO MOJUTUYECKOTO BIMSHUS. DTH SIBICHUS CIYKaT
HEOOXO/IMMBIMHU YCIOBUSMHU U (paKTOpPaMHU OCYIIECTBICHUS MOJIUTHYECKOTO BIMAHUS, 00pa3yloT
€ro MEXaHU3M M 3aKJIYaloT B cede ero ocoOble 3aKoHbl. M3yuas 3Tu SBIEHMS, Mbl O3HAEM
3aKOHBI TOJIMTUYECKOTO BIIMSHUS, @ B UTOr€ PACKPBIBA€M CHOCO0, MOCPEICTBOM KOTOPOTO
MOJINTUKA OCYIIECTBIISIET CBOE Ha3HAYCHHE.

[IpencraBnsiercs HEOOXOOUMBIM yKa3aTh, YTO XOJ IOJIUTHYECKOTO BIMSHUSA €CTh
OJIHOBPEMEHHO IPOLIECC ONPEIEIICHUs HANPABICHUM MCIOIHUTEIBHOW AeATenbHOcTH. OTCrona
ClIelyeT, YTO CYIIHOCTh TOJUTUYECKOTO BIHUSHUSA COCTOMT B OINPEAEICHUH JaHHBIX
HanpaBieHud. MOXXHO clienaTh CIEAYIOUIMH BBIBOJ: IMOJUTHYECKOE BIUSHHE - 3TO CIIOCOO
MOJIMTUYECKOTO  OBITHS, COCTOSIIMM B  OMNpENelIeHUM HaNpaBlI€HUN  HCIOJHUTEIbHON
JESATEIIBHOCTH Ha OCHOBE IIPUHATHUS PYKOBOJASAIIUX PEIICHUN.

[IpaBo ¥ NOMUTUKY KakK CJIOXHbIE, MHOTO(QYHKIHNOHAJIbHBIE COLIMATIbHbIE (PEHOMEHBI
HE0O0X0/IMMO paccMaTpUBaTh KOMILJIEKCHO, HCIIONB3Ysl pasziIuuHble KpUTepuHu. BpiObop »THX
KPUTEPUEB OCHOBBIBAETCSI HA IPUBEPKEHHOCTH TOMY HJIM HHOMY IOJIXO/ly B CPaBHEHUH IpaBa U
MOJIMTHUKU KaK COIIMANIbHBIX (heHOMeHOB. Mcxo/1s U3 TOro 3HaueHusl, KOTOpPOE MPUIAETCs MpaBy B
COBPEMEHHOM OOIIECTBE, BAXKHO MOMYEPKHYTH cieayomiee. [IpaBo monsepraercs Bo3AeiCTBUIO
MHOXECTBAa COLHUAIBHBIX (DAaKTOPOB, CpPEAM KOTOPBIX TIOJUTHUECKHE (PAKTOPHI HIPAIOT
KJIIIOYEBYIO POJIb B CHJIY CBOCH OJM30CTH K MpaBy MO CYIIHOCTH, OOBEKTY, (DYHKIUSIM,
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cyonekTam, cepe nesrenpHocTu. [lonuTrka, onpeaenss MpaBo, HAXOAUTCS TOJ €T0 aKTHBHBIM
BO3/ICIICTBMEM, 4YTO MHOTOKpaTHO oOoramaer ee, NepeBOAsS CTUXHUMHbIE TOIUTUYECKUE
MpoliecChl B LIMBHWJIM30BAaHHBIE paMKH. ['O0CyapcTBO ke, B CBOIO OuY€peib, 3aHUMAET MO3UIINIO
CBOEOOpPA3HOr0 LEHTPA, B KOTOPOM M IMPOUCXOIUT MPEJCTABICHHOE BBIIIE B3aUMOJICHCTBUE
npaBa U MOJIUTUKHU.

BoiBoabl. OnpenienuB NOHATHE «ITOJIUTUYECKOTO BIMSHUS» U aHAM3HUPYs BO3/AEHCTBUE
MOJIMTUYECKOTO BIIUSIHUSL HA TMPaBO M TOCYJApCTBO MOXHO YAOCTOBEPUTCS B TOM, YTO OHO,
o0pa3yeT pyKOBOIALIYIO (DYHKIHMIO B CHCTEME COLIMAIBLHOTO YIPAaBJICHUS, TEM CAMbIM CIY>KUT
(dakToOpoM OCYIIECTBIIEHUsI 3TOTO yrpaBieHUs. CaMOCTOSATENHHOCTh IMpaBa W TOJUTHKH IO
OTHOUICHUIO JIPYT K JIpYTy, TeCHas CBA3b UX reHesuca, cep neictBusi, GyHKIUN, 0OBEKTOB U
CyOBEKTOB, CYIIECTBEHHOE BIUSHUE IPYT Ha JPyra MPUBOAMT K BBIBOIY O TOM, YTO MPUOPUTET
HE MOXET ObITh OTJAAaH HU IOJIMTUKE, HU MpaBy. [IpaBo He MOAUYMHEHO MOJUTHUKE, PABHO KaK U
MOJINTUKA HE 00YCIIOBJICHA UCKITFOYUTEIHHO MPABOBBIMH YCTAHOBJICHUSIMH. be3yCcIIOBHO, HENIb3s
a0CONMIOTU3UPOBATh BIMSHHUE MOJUTHYECKUX OCHOBAHMM M UCKIIOYATh JApyrue (hakTophl, Kak
OCHOBY U TMpUYHHY (HOpMHpOBaHHUS TIIpaBa, HO CTOUT Y4YeCTh, YTO HMEHHO BIUSHUE
MOJIMTUYECKOTO (akTopa SIBISETCA OJHUM U3 OCHOBHBIX TOJYKOB pa3BUTHUS TIpaBa U
rocynapcrBa. Mcxoass w3 TpeACTaBIICHHBIX JIOBOJOB, MOXHO IPOBECTH HEMOCPEICTBEHHYIO
HEO0OXOUMOCTh B YCOBEPIICHCTBOBAHUH MPOIlecca MOJUTUIECKOTO BIUSHUS Ha PErJaMeHTAIIUIO
npaBa u pazsutue Jonernkoit Haponnoit PecriyOnuku B 11esom.

YK 34.096

®OPMUPOBAHMUE ITPABA 110/ BJITUSITHUEM PA3ZBUTHUSI UTHOOPMAIIMOHHBIX
TEXHOJIOI'MHA

Maxkaposa Kamepuna
I'OY BIIO «/loneykuii HayuoHaIbHBLIL YHUBEPCUMEM )
e-mail:ms.kate.robers@mail.ru

IMocTanoBka npodiaembl. MHPOpMAIMOHHBIE TEXHOJIOTUU 3aHUMAIOT 0c000€ MECTO B
KHU3HU 001ecTBa. B mocneanee BpeMs ¢ pa3BUTHEM TEXHUKH, CPEICTB CBSI3M MH(DOPMAIIMOHHBIE
TEXHOJIOTUH CTaJH TPOHUKATh BO BCE TPOILECCHI KUIHEAEATEIHHOCTH YEIOBEKa — MPOIECCHI
HOJUTUYECKHE, SKOHOMHUYECKHE, COLMalbHble, B TOM 4YHCJE, MOAMEHAS HX B HEKOTOPBIX
ciryJasx. HpaBo SABJIICTCA BTOPHUYHBIM JJICMCHTOM H©W CICAYET 3a pa3dBHBAIOIIMUMHCA
OOIIECTBEHHBIMM  OTHOLIEHHAMHU. TakuMm o00pa3oM, HENOCPEJCTBEHHOE BIUSHHE Ha
dopmupoBaHHEe TIpaBa B  COBPEMEHHOCTH  OKa3bIBAIOT  IPOTEKAIONIME  MPOIECCHI
KOMIIbIOTEpHU3alMY, WHpOpMATU3aLUU, LUPPOBU3AIMU. A TJIaBHOM 3ajaueil 3akoHoJaTems
aBisieTcs:  (OpMUPOBAaHHUE HOPM TIpaBa C IEIbI0 PETyJMPOBAaHUS HOBOOOPAa30BAaHHBIX
PaBOOTHOIIEHUH.

[eabl0 wuccieq0BaHMs  SBISICTCS  BBIABICHHE TPYAHOCTEH B PETryJIMPOBAHUM
OOIIECTBEHHBIX OTHOIIEHHH B CBA3M C pPAa3BUTHEM HWH(POPMALMOHHBIX TEXHOJIOTHHA U
oTpeneNieHue pemeHnid st (pOpMHUPOBaHUS IEIOH CHUCTEMBI IMPABOBOTO DPETYJIHPOBAHUS B
yKa3zaHHOM cdepe.

OcHOBHbBIE pe3yJIbTaThl HCCJIE0BAHNS.

OTHOIIEHUS, KOTOPBIE CBSA3aHBI C MOBCEMECTHBIM HCIOJIb30BAHUEM, PACIIPOCTPAHEHUEM,
nepenaueid 1 o0paboTkol MHPopManuu TpeOYIOT MPaBOBOIO PETYIUPOBAHMUSI CO CTOPOHBI
rocyaapcTBa, Koropoe Obl 00ecHeumsIo yCTOWYMBOE M JAMHAMHUYECKOE Pa3BUTHE ITOU cgepsbl.
[lenpto mpaBOBOTO peryinupoBaHus B cdepe uHOpMaMoOHHBIX TexHonorui (mamee — HUT)
SBISICTCSA 3alllUTa MpPaB M HHTEPECOB Tpa)JaH, MOBBIMIEHUE APPEKTHUBHON IeSITEIbHOCTH



25

o0I1ecTBa M rocylapcTBEHHOI'O YIpaBJIeHUs B TaHHOU cdepe, Co3JaHue JIyUIINX YCIOBUH s
pa3sBUTHs IPABOOTHOLIEHUH, a0kl CTUMYJIUPOBAaTh SKOHOMHYECKOE U COLMAIBHOE pa3BUTHE
rocy/apcTBa.

Beiensror obuue 1 cnenuanbHble IPUHLIKIBI pa3BUTH 3aKOHOAaTenbeTBa B chepe UT.
OO0mWMH  TIPUHLIMIIAME  SIBIISIIOTCS.  3aKOHHOCTb, CHUCTEMHOCTb, E€IMHCTBO W B3aUMOCBS3b
IPaBOBBIX HOPM, HAy4YHOCTb, CBOEBPEMEHHOCTb, NPO(ECCHOHANM3M, HCIOJIHUMOCTb. ITO
O3Hauaer, Kak u coOmroneHue KOHCTUTYIMH ¥ TpPOLEAyphl MPHHATHS aKTOB, TaK U
HE00XO0IMMOCTh CBOEBPEMEHHOM KOIUGUKALMKM U aKTyalu3aluu 3akoHozaaresnbcTBa. Hapsaay c
CHCTEMHOCTBIO 3aKOHOAATEIIbCTBA HEOOXOIMMO YYHUTHIBATH CTAOMIBHOCTH PETYIUPOBAHHSA, a
Takke Y4€T (DPUHAHCOBBIX, KaJpPOBBIX, OPraHU3ALMOHHBIX, FOPUIAMYECKHX YCIOBHUH, HalM4ue
KOTOPBIX MO3BOJIMT aKTaM JIeHCTBOBATH PEATbHO.

K cnenuanbHbIM NPUHLIMIAM Pa3BUTHs 3aKOHOJATENbCTBA B CHIIy UX CHEUU(PUUHOCTH
JUIs JAHHOM cQepbl OTHOCATCSA MPE3YyMIIHsT OTKPBITOCTH HH(OpMAanuu, IOCTYNl K KOTOPOM
MOYET ObITh OTPaHUYEH TOJBKO B COOTBETCTBMU C 3aKOHOM; M OOecreueHHe JAOCTOBEPHOCTH,
COXPAaHHOCTH ® A(P(PEKTHBHOTO WCIOIH30BAaHUS HH(POpPMAINH, SBISIONICHCS O0O0BEKTOM
OpaBoOBbIX OTHOIIEHMH. COOTBETCTBUE 3aKOHOJATEIbCTBA BBILIEYKA3aHHBIM IPUHIIMIIAM
no3BOJHUT Ooisiee APPEKTHBHO PETyaHpoBaTh OOIIECTBeHHBbIE OTHOmIeHUs B cdepe UT uepes
IPUMEHEHHE IIPABOBBIX HOPM.

WubopmanroHHbIe TEXHOJIOTHUH 3aCTABIISIFOT CTOJIKHYTHCS 3aKOHOAATENS ¢ HEKOTOPBIMHU
npobnemamu. IlosBrneHne HOBOro o00bBEKTa IPABOBOIO PEryJMPOBAaHUS CONPOBOXKIAECTCA
CUTyalMel, KOTJa TPaBOOTHOIIEHHWS BO3HHUKIM M TPOTEKAIOT MEXIy CcyObekTamu, a
3aKOHOJATEIbHOIO PETYJIMPOBAHUS BBHIPAOOTAHO €II€ He ObLJIO, HO U PAllMOHAIBHBIX PELICHUIH
JAHHOW MpoOJieMBbl HE HAXOIUTCA, TaK KaK IPaBOBas CHUCTEMa HE CHOCOOHA IPENJIOKHTH
CHELHATbHOIO PEryJIUpOBaHHs 0COO0r0 0OBEKTA.

BobiBoabl. B cBs31 ¢ BOSHUKHOBEHHEM HOBOTO CHEIUAIBHOTO 00OBEKTa MTPaBa BO3ZHUKAIOT
npoOJIeMbl €ro MpaBOBOTO PETyIMpPOBaHUsA, TpeOyeTcsi HeoOXOAMMBIM (OPMHUpPOBAHUE LIETON
CHCTEMBI 10 PETYIMPOBAHHUIO YKa3aHHBIX OTHOLICHUH, a HE IPUHATHE OTIEIBHBIX HOPMATHBHBIX
IpPaBOBBIX aKTOB. Tak)ke BCIEJACTBHE CJIOXHOCTH B TEPMUHOJOIMM, HECHOCOOHOCTh
3a(pUKCHpPOBATh IOPUCTOM CBOWCTBA M TUHAMHUKY HOBBIX OOBEKTOB B CBSI3U C OTCYTCTBHEM
HeoOxoaumoro obpazoBanus B chepe UT, HEOOXOAMMBIM SIBIISIETCSI COTPYIHUYECTBO IOPUCTOB U
IT-cienmanucToB ¢ 1enapio GopMUPOBaHUS IEUCTBYIOMNX U 3(PPEKTUBHBIX IPABOBBIX HOPM.

Heo06xoauMo OTMETHTh, YTO B CBS3M C T€M, YTO MH(OPMAIMOHHBIE TEXHOJIOTUU
XapaKTepU3YIOTCI CTPEMHTENBHBIM pPa3BUTHEM W TPOHUKHOBEHHMEM BO Bce cdepsl
OOIIECTBEHHBIX OTHOIIEHUH, O€3yCIOBHBIM SIBISETCA TO, YTO IO IMOBOJAY JAaHHOTO OOBEKTa
3aKOHOJATEN0 TpeOyeTcss BHOCHUTh HM3MEHEHUS B YK€ C(GOPMHPOBAHHBIE OTpPACiIM IpaBa:
KOHCTUTYIIMOHHOE, TPaKIAHCKOE, YTOJIOBHOE, TPYA0BOE U JIpyTe OTPACIIH MPaBa.

YK 340.114.5

IOPUJINYECKHN KOH®JIUKT KAK BHEIITHSS ®OPMA ITPOSIBJIEHUS
JAE®@OPMALINU TPOPECCHOHAJIBHOT'O ITPABOCO3HAHUA

Mepkyn Onez Anexcanoposuu
IOy BIIO «/[oneyxuii HauuoHa bHbLIL YHUBEPCUM EM )
e-mail:oleg.merkun@mail.ru

ITocTanoBKka npodJieMsl. JeheKThl I0PUINIECKOH NeSTeTbHOCTH — PacIpOCTPaHEHHbIE
dbopmbl TiposiBIeHUS AedopManii mpodecCHOHATLHOTO MTPAaBOCO3HAHUS IOPUCTOB - BIUSIOT H a
KOHEUHBI COIMANbHBIA pe3yabTaT W OKAa3bIBAIOT HETaTHBHOE BO3ICHCTBHE Ha CYOBEKTOB
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OOBIICHHOTO  TMpaBoco3HaHMA. llpukiamHOoe 3HAUYEHHUE MCCIEOBAHUS  BBIpaXKaercs B
YCTQHOBJICHUM HPEANOCHUIOK W IOCIEACTBUN MOAOOHOM Jedopmanuu, YTO BaXKHO JUIs
IIPOTHO3MPOBAHUS BEPOSTHBIX MEPONPUATUH 10 €€ MPEOJOJIEHUI0O M IPEIOTBPALICHUIO
IOPUJIMYECKUX KOH(IMKTOB, NePEKTHOH NpaBONPUMEHUTENIBHONW nesTeabHOCTH. ColuaibHO-
IICUXOJIOTMYECKHE, paloHaIbHO-UAE0I0THUECKHE, IIOBE/ICHYECKUE COCTaBJISIOLINE
IIPaBOCO3HAHUS MOTYT OTKJIaJbIBaThCsl Ha IIOJICO3HATEIBHOM YpPO BHE M OINpPENEeNsTh BbIOOp
CyObeKTa B IOPUIMYECKOW CUTYallMM, HETaTHBHO TPaHC()hOPMUPOBATHCS HE3aBUCHUMO OT BO JIX
yenoBeka. [l IOpUIMYECKON MPaKTHKU CIEeHU(PUUIECKUM KOMIIOHEHTOM IMpPO(eCCHOHAIBHOIO
[IPABOCO3HAHUS BBICTYNAET MHTyHLMs. KauyecTBEHHOE €O CTOSIHME 3JIEMEHTOB IIPaBOCO3HAHUS
npefonpenenser Habop pealu3yeMbIX [PUHLIMIIOB MPU  pa3pellieHUd WHIUBHyalbHON
I0puAnYecKoi curyanuu. /s obmiecTBa KpaliHe BaXXHO, YTOOBI BJIACTHBIE IIPABOBBIE PELICHUS
ObUIM OJTHOBPEMEHHO 3aKOHHBI U 11€J1€CO00PA3HBI.

Heas  ucciaenoBanus.  PaccMoTpeHne — TEOpPETUKO-METOIOJNOTHYECKUX  (hopm
IOPUJINYECKOT0 KOH(IMKTA ¥ €ro IPUMEHEHHE B COBPEMEHHOM OOIIECTBeE.

OcHoBHbIE pe3yJIbTAThI HCCJIeI0BAHUS.

ITomumo  nedexkTHOM  NpPaBONPUMEHMUTENbHON  JesaTeabHOCTH  (OIMOOK U
NpaBOHAPYUICHUH), AE(PEKTHON MEeATETBPHOCTH MO HEMOCPEACTBEHHOW peanu3aliu IpaBa
(medekToB COONIOICHUSA, WCIIOMHEHUS, WCIONb30BaHUS) BBIACISIOT ele OAHY ¢opMmy
nposiBIIeHUs eopManuy MpoPecCHOHATBHOTO MPABOCO3HAHUS - I0pUANUeCKUuil KOHGIUKT. OH
npezcTaBiIsieT co0od HPOTHBOOOPCTBO CYyOBEKTOB IpaBa C IMPOTUBOPEUMBBIMU IPABOBBIMHU
MHTEpECaMH, BO3HUKIIEE B CBSI3M C CO3JaHUEM, pealn3aliel, MPUMEHEHUEM, U3MEHEHUEM,
HapylICHUEM, TOJKOBaHMEM IIpaBa. B Oosiee MIMPOKOM 3HAYEHUU HOPUANYECKHE KOH(DIMKTHI
BO3HM KalOT MEXIy CyObEeKTaMHu IpaBa, HOpMaMH IpaBa M MeXaHuU3Mamu peanuzanud. OHU
HaOJII0al0TCs B IIpoliecce IpPaBOTBOpUYECTBAa (HANpuUMeEp, HpU KOHKYPEHLIMM HOPMATHUBHO-
IIPABOBBIX aKTOB), IPY MCIOJIb30BAaHUU I1PAaBa BIACTHBIMU CYObEKTaMU (OLIEHOYHOM TOJIKOBAaHUU
YCTQHOBJICHHBIX 3aKOHOM MOJEJe TMOBeAEHus), MpH pealu3aldyd IpaBa HEBIACTHBIMU
cyObeKTaMu (He3HAHUM WJIM HEBEPHOM HCIIOJIHEHUU IIPaB U 00s3aHHOCTEN ).

B oreuecTBeHHOIl Hayke ropuanYecKas KOH(DIMKTOJIOTMS — OTHOCHUTEIBHO HOBOE
HanpasiieHue. B 3apyOexHol nutepaType KOHQUIMKTY YAEISeTCsl OINpeAeeHHOE BHHMAaHUE.
Bozpacraer npakTuueckas 3aMHTEPECOBAaHHOCTb COLIMYMa B PE3YNbTAaTax TaK UX MCCIEIOBAaHMM.
CamMo 00111ecTBO MEHSIETCS C TEUEHUEM BPEMEHHU: IKOHOMUYECKHE KPU3HUCHI, (POPMHUPOBAHUEM
UHOM MPAaBOBOW MapaJurMsl, MOSIBIEHUE HOBBIX COLIMATBHBIX IPYII YCYT'YOIISIOT MPOTHBOPEYHS
BO BceX cepax KU3HU, U Iopuandeckas chepa — He UCKIIIOUEHUE.

JI. Ko3ep momaran, 4To 4YeIOBEYECKHE OTHOLICHHS MOTEHLIHATbHO KOH(JIUKTHBI.
3ayacTyo caMO OOIIECTBO HE TOTOBO OOBEKTMBHO M MHOTOCTOPOHHE aHAJIM3UPOBaTh U
YIPaBJIATh IOPUAMYECKUMU KOH(IMKTaMU. TpaauliMOHHbIE CHOCOOBI BBIXOAA M3 HUX HE JAIOT
0’KHUJAEMBIX PE3yJbTATOB.

Takas cuTyarysi MOXKET HETraTUBHO BIMSTH HA Pa3BUTHE IIPABOBOM CHCTEMBI, YCUIUBATh
nposiBiieHue nedopmanuu npodeccrnoHaqIbHOr0 MPaBOCO3HAHMS IOPUCTOB. B mocienyromem mno
LEMHOM peakuy 1 HOCUTEIN MacCOBOTO (0OBIIEHHOT0) PABOCO3HAHUS OyyT UMETh Bce Oolee
UCKa)XEHHOE TPEeICTaBICHNE O PAaBUIBHBIX MOJIENSAX MOBEIEHUS B chepe mpasa.

BricokokBanupUIMPOBaHHBIA IOPUCT JOHKEH OTJIMYaThCS HE TOJIBKO XOPOIIMMU
TEXHUYECKMMHU HaBbIKaMHM, HO U TNPO(PECCHOHATBHBIM OCMBICICHHEM OCHOB TEOpUH IIpaBa.
HccnenoBarenu cxonarcs BO MHEHHH, YTO 3aTpaThl, IOHECEHHbIE H3-32 KOH(IUKTOB, OYEHb
BBICOKH: CTpaJaHHe YeIOBEKa, YKOHOMHUECKUE MTOTEPH U MOpaJIbHAs Jierpajiamus. 3apyoexHbie
aBTOPHI MpeUIaratoT pemaTh IpodJIeMbl, COCPEIOTAYUBASCH HA MOCPEIHIUYECTBE U pa3pellieHuH,
a HE apecTax U HaKa3aHUsX.

IOpuanueckne KOHMIMKTHL, KaK U MPaBOBbIE IPOOEIbI, MOKHO pa3/IeIUTh Ha PeajibHbIE U
MHHUMbIE. MHUMBbIE KOH(DIUKTHI BO3HUKAIOT B PE3yJIbTaTe Pa3IMYHOIO BOCHPUATHS CyObEKTaMu
npaBa SBJIEHUW MPABOBOM JIEMCTBUTEIBHOCTH, MPUCYTCTBYEeT HeaonoHuManue. FEme K.
Boynanuur mnwucan, uyro o0pa3 KOH(QUIMKTa B CO3HAaHUU CTOPOH MOXKET OTJIMYAThCi OT
00BEKTUBHON peanbHOCTH. HOpHUCTBI C Pa3BUTBIM NPO(ECCHOHANBHBIM MPAaBOCO3HAHHEM
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JIOJDKHBI 3HATh MPUYMHY, THII, OCHOBY KOH(IMKTa [uis 00jee IpaMOTHOTrO YIpaBICHHUS UM B
LEeNAX pa3pellieHuss ¢ HAaUMEHbIIMMM IOTEepPSIMM B MHTEpecax o00eux CTOpPOH C Yy4eToM
TpeOOBaHUI JEHCTBYIOIErO 3aKOHOJATENIbCTBA. B Hacrosiiee BpeMs BO MHOTHUX OTpacisx
IIpaBa 3aJI0)KCHA BO3MOXXHOCTb IPUMHMPHUTENBHBIX MPOLELYP, 3aKOHOLATEIBCTBO II03BOJISET
paspemarh IpUITIeCKue KOHMIUKTHI TOCPEICTBOM IIEPETOBOPOB.

B kauectBe 3awitoueHus ormeTuM, uto A.Y. 'oynaHep ¢dakTHUecKu BBIABUII IPUPOAY
negopManuu 3JIEMEHTOB TpaBoco3HaHus: «Korja 4ernoBeK mHpecienyeT Iefd, KOTOpPhIe ero
HAy4YWIH BBICOKO LIEHUTH, U 3aTEM HAXOAMT, YTO OHU HEPEAIMU3YEMBI, JJI1 HEr0 OTKa3 OT HUX
OKa3bIBACTCSI BEChbMa YYBCTBUTEIBHBIM; JICBUAHTHOCTH, TaKUM 0Opa3oM, MpHCYyIIa
pauroHaIbHOCTHY. IloBbIIEHHE YPOBHA NPO(ECCHOHANIBHOTO IPAaBOCO3HAHMS IOPUCTOB HE
O3HAYaeT WJCAU3alMI0 IpaBa, IOPUCTHl JOJDKHBI aJ€KBaTHO OLIGHWBATh PETYJIATHBHBIN
IOTEHLMA] IPaBOBBIX AaKTOB, YYHMTBIBaTh 3KOHOMHUYECKHE, IIOJUTHYECKHE, COLHUAIbHBIE,
UCTOPUYECKHE yCIOBUS MPOPECCHOHATBHOM e TETbHOCTH.

BoiBoabl. Takum 00pa3oM, 1edeKTsl IPABOIPUMEHUTENBHON NeATeIbHOCTH (OIIMOKU U
NPaBOHAPYIICHHUS), FOPUAMUYECKUE KOH(MIMKTHI MPEACTABISIIOT c000i (OpPMBI TPOSBICHUS
nepopmanuu  MpohecCHOHAIBHOTO IIPaBOCO3HAHUS, OTpaXKalOTCsI ~ Ha  KAauyecTBe
[IPABONPUMEHUTENBHON JESITEIbHOCTH, BIMAIOT HA KOHEUHBIM pe3yapTaT U aKTUBUPYIOT
neGopMaLnio MacCOBOIO IPABOCO3HAHUS.

V]IK 34.07

ITPABOBOE PEI'YJIMPOBAHUE JEATEJbHOCTH OPTAHOB
IOCYAAPCTBEHHOMU BE3OITACHOCTHU B IPEJABOEHHBIE I'O/bI

Iloozopuwtit Anexcandp Cepeeesuu
Ioy BIIO «/[oneykuit HauuoOHAaIbHBLIL YHUBEPCUM M )
e-mail:aleksandrpodgornyl2@mail.ru

Crencnyk0bl, TOSBHUBLIMECS Ha ONpPEICNCHHOM JTale pa3BUTHs 4YeEJIOBEYeCTBa,
3alMIIaId UHCTUTYT FOCYAapCTBa U UHTEPECH! OTIENbHBIX JIHII, COLMAIBHBIX CIIOEB M KJIACCOB
BlacTd. B pa3Hoe BpemMs B pasHBIX CTpaHaX OHHU BBINOJHUIM (YHKUUU 3allUTHI
rOCy/IapCTBEHHBIX HMHTEPECOB, 3aIUTHl BOECHHBIX M 3KOHOMHYECKHMX CEKPETOB, IOAABIICHUS
JEATEIIbBHOCTH BHEIIHEH pa3BEeAKW W IOJUTHYECKHX pacciaenoBaHuil. C  HM3MEHEHHEM
MOJIUTUYECKUX PEKUMOB M (OpPM TMpaBieHUs MPOU3OLUIM 3HAUUTEIbHbIE HW3MEHEHHUS B
JEATEIIBHOCTH  CWJIOBBIX CTPYKTYp. B mepuonbl peBOJIONMOHHBIX MOTPSICEHMM IIpU
TOTAJIMTAPHBIX PEXKUMaX HUX pOJb 3HAYUTENbHO Bo3pacTtaeT. DyHKUHS NOIUTHYECKOTO
pacciieIoBaHts BbIAEIICHA.

Tax 6bu10 B uctopun Poccuiickoro rocynapcersa. [Tocne npuxo/a Kk BaacTu O0JIbIIEBUKOB
B OKTA0pe 1917 roga oHM Ha OCHOBE MAapKCHCTCKUX MJEH MoJjaraiu, 4To B COLMAIUCTUYECKOM
roCy/1lapCcTBE TOCTOSIHHbIE OpraHbl TNPUHYXKICHHUS JIOJDKHBI OBITh 3aMEHEHBl  00IIUM
BOOpykeHueM Hapoaa. OgHako kK KoHIy 1917 roma crano sicHO, 4TO 3Ta HAEs YTONHMYHA.
Kvi3HeHHblE TPAaKTHKHA  3aCTaBUIM  OOJBIIEBUKOB  CO3/1aTh  IOCTOSHHYIO  MOJUIMIO,
[IPABOOXPAHUTENbHbIE OpraHbl, CyJ M apMHuio. PacTyimiee CONpOTHBIEHHE HOBOMY
MOJIMTUYECKOMY PEXHMMY 3aCTaBMIIO MX CO3JaTh CBOM COOCTBEHHBIE OpraHbl 0€30MacHOCTH, B
YbpUX (DYHKIMSIX W3HAYAJIBHO TOMHUHUpOBaJa 00oph0da ¢ KOHTppeBomtouei u cadboraxem. Chepa
BiausiHUs opraHoB KI'b mocrenenno pacmmpsiercs. boppba ¢ monuTHYecKuMu NpOTUBHUKAMU
HaxXOJUTCS Ha NEpeJHEM IIaHe. B roapl HOBOW 3KOHOMHYECKOW IOJIMTUKH, B PE3YJbTaTE
aulepanu3alid  SKOHOMMYECKOW JKM3HM M IOJUTHYECKOTO pEeKuUMa, pojb OPraHoB
0€30I1aCHOCTH B KHM3HH COBETCKOTO 00IIECTBa yMEHBIIAETCS.
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C KOHIIa 1BaALIATHIX KapTUHA CHOBA M3MEHMWIACh. YEKUCTCKHIE OpraHbl MPUOOPETAIOT BCE
0OJBIINIA BEC C POCTOM TOTAJIUTApU3Ma M CTAHOBSITCS OJHUM U3 Hanmbosee BaKHbIX (aKTOPOB B
CEMEHHOM KU3HH.

[losTOMy ULENBIO AAHHOTO MCCIENOBAaHUS SBISETCA OIpPEAENIEHUE TIOCYJapCTBEHHO-
MIPABOBOTO CTaTyCa OPraHOB IOCYAApCTBEHHOW O€30MacHOCTH B MpenBOeHHBIC TObl ¢ 1921 mo
1941 rr. u yrouHeHHe OpraHu3alMOHHO-TIPABOBBIX OCHOB UX JICSITEIIBHOCTH.

dopMupOBaHUE OPraHOB TOCYIAPCTBEHHOH 0€301MacHOCTH HE SBISETCS OJHO3HAYHBIM,
TaKk Kak OBICTpOE pa3BUTHE HCTOPUYECKUX COOBITHI NMPUBENIO K OBICTPOMY (POPMHUPOBAHUIO
OpPraHoB TOCYJIApCTBEHHON O€30MacHOCTH B MPEIBOCHHBIM mHepuoi. B 3TOT mcropmueckuit
NepUoJ roCcy1apCcTBO AOHKHO ObLIO oOecreynBaTh 0€30MacCHOCTh HE TOJBKO rOCYAapcTBa, HO U
BJIACTH B LIEJIOM.

Pa3bsicHeHrne HCTUHHOM POJIM CUJIOBBIX CTPYKTYP B MEXAHM3ME rOCYAapCTBEHHOM BIaCTH
JaeT OoraTelii MaTepual AJis MOHMMAHHUS CIOXHBIX MEPUOIOB poccuiickoil ucropuu. Hayunsiit
aHaJIU3 OpPraHU3alMOHHO-TIPABOBBIX OCHOB MX JIE€ATEJIHOCTH IO3BOJIIET HaM CpPaBHHUBAaThb U
CBS3BIBATh MPOIJIOE C HACTOSAIIUM, [NIy0K€ BHUKATh B CYTh CETOJHSIIHMUX MPOLIECCOB U JIENaTh
COOTBETCTBYIOIIME BbIBOABL. KBanmuduuupoBaHHBIE OYEPKH HCTOPHUHM YEKUCTCKUX OPraHoB
HY)KHBI U JJIs ONpejAeseHus myTeil pa3sutus MHUHHCTEPCTBA rocyAapCTBEHHON 0€30macHOCTH
JHouneukoit Hapoanoit Peciy6iinku Ha COBpeMEHHOM 3Tare.

V]IK 340

HOPMATHUBHOE PEI'YJIMPOBAHUE UIIIIOTEPAIINU B KOHTEKCTE
PEAJIM3ALIUU ITPABA HA OXPAHY U 31OPOBBE

Powac llonuna Koncmanmunosna
I'00 BIIO «/loneukuii meouyunckuit ynueepcumem umenu M. I'opvkozo»
e-mail:Roshas_Polina@mail.ru

ITocTanoBka mpoOJembl. O Ha U3 CaMbIX OCHOBHBIX 33Jad MHUPOBOTO COOOIIECTBA-
YIOBJIETBOPEHUE OOIIMX YEIOBEUECKUX MOTPEOHOCTEH, B TOM YHCIIE MOTPEOHOCTHh B 3JI0POBOM
oOpasze KHM3HM, 3aHATHIX (PU3MUECKOW KyJIbTYpOH, MOJydeHHMM HEOO0XOIMMOTo JIeYeHUs NpHU
Pa3IUYHBIX HApyIIEHUAX (PU3UYECKOrO0 W/WIM YMCTBEHHOTO pa3BUTHS, NPEIOCTABICHUU
MEAMIMHCKON ITOMOIIY B CIIy4ae yTpaTsl 310poBbs. Ha naHHBIN MOMEHT 11O JaHHBIM J[OHEIIKOTO
PecnyOnukaHCKOro 1eHTpa MOMOLIH JIFOJIIM C OTPAaHUYEHHBIMUA BO3MOKHOCTSIMU Ha TEPPUTOPUN
Hamell PecnmyOnMKM — OpOXXKHMBaeT HECKONBKO  ThICAY  MHBAJIUAOB, HYXKJAOLUMXCA B
037I0POBUTEIbHBIX 3aHATHSIX.

AnpTepHaTUBHAs MEIUIMHA HEIOCTATOYHO HOPMAaTUBHO yperyinpoBaHa. CoBpeMEHHOE
3aKOHO/ATEIbCTBO OTINYAETCS (hparMEHTAPHOCTHIO U HEMOCIEI0BAaTEIbHOCThIO PEryIMPOBaHUS,
4YTO MPUBOAMUT K JECTAaOMIM3AIMM M AMCHYHKIHMOHAIBHOCTH OOILIECTBEHHBIX OTHOIIEHUH,
CKJIQ/IBIBAIOIUXCS. 110 TIOBOAY NPUMEHEHHS METOJIOB NapaMeUIMHbl B MPAKTHYECKON
JEATEBHOCTH.

Heab ucciaenoBanms. llenpio u 3agayamMu paboOTHI SBJISETCS OIpENElICHHE HaTUYUs
IPaBOBBIX AaKTOB, CHOCOOHBIX pEryJIMpPOBaTh TaKOW METOJ] COXpAaHEHHMS M MOAJepKaHUs
3JI0pOBBS KaK 03/I0POBUTENIbHYIO BEPXOBYIO €3/1y WJIM UIIIIOTEPAIIHIO.

OcHoBHbBIE pe3yJIbTAThI HCCJIeJ0OBAHNS.

Cucrema npaBa B cdepe 31paBOOXpaHeHus, GU3NYECKON KYIbTYpbl U CIIOPTa BKIIIOYAET
Koncrurymuto IHP, 3akon JIHP «O 3npaBooxpanenuny, 3akon JIHP «O ¢usmnueckoii kynbType
U CHOpPTE€», U HHbIE HOPMATHBHBIE AaKTbl, B KOTOPBIX MPHUCYTCTBYIOT YIOMHUHAHHUA O
3/IpaBOOXpaHeHNH, (u3nuecKoil KynbType u crnopre. CormacHo cratbe 34 Koucturynuun
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Honenxoii Hapoanoit PecriyOnuku, Kaxaplii IMeET MpaBo Ha OXPaHy 3/10pPOBbS M METUIIMHCKYIO
nomomb. B Jlonenkoit Hapomnoit PecnyOnuke (UHAHCHPYIOTCS TPOrpaMMbl OXpaHbl M
YKpEIUIEHUSI 3/I0pOBbs HACEJICHUS, NPUHMMAIOTCS MEphbl 110 Pa3BUTHIO T'OCYIAapPCTBEHHOM,
MYHHULIMIIAJbHOW,  YaCTHOM  CHCTEM  3/paBOOXPAaHEHUs,  IOOIUPSETCS  JEATENbHOCTD,
CHOCOOCTBYIOIIAsE YKPEIJICHUIO 3/I0POBbSI UEJIOBEKAa, PAa3sBUTHIO (PU3HUECKOW KYIbTYpbl H
CIOPTA, 3KOJIOIMYECKOMY U CAHUTAPHO-3IHIEMHUOIOIHYECKOMY 0JIarONOIyUHIO.

Takum oOpa3om, UNMOTepanus Kak METOJ JICYCHHS SBISETCS HEOTHEMIIEMBIM IPAaBOM
IAIMEHTAa Ha OXpaHy 370pOBbs U cropT. 1Ipyu 3TOM, NaHHBIN METOA JICYEHHs HE ypEryJIHpOBaH
OTEYECTBEHHBIM 3aKOHOAATEIbCTBOM.

OxpaHoll 370pOBbs SBJISIETCA KOMIUIEKC Mep (3KOHOMMYECKHMX, COLHUAIBHBIX MU
NOJIMTUYECKHUX), KOTOpbIE OCYIIECTBISAIOTCS C IEJIbI0 YJIYYIIEHHUsS 370pPOBbsl TpakJaH,
IpeOTBpallleHus 3a00JIeBaHUM, a Takke Ul oOecreyeHHs BCeM TIpak[JaHaM JoCTyna K
Ka4eCTBEHHOH, OecIuIaTHOM MEIUIIMHCKON MoMoIu. B ciydyae ¢ anbTepHATHBHONM MEAMLIIMHON
rpaxJlaHe He MMEIOT BO3MOXKHOCTHU IOJIyYUTh HEOOXOAMMYIO, BBIIMMCAHHYIO BPayOM IOMOIIb,
KOTOpasi Kak Mbl BBISICHWIM BbILIE, JA€T XOPOUIMI pe3yiapTaT [Uisl JIOAEH ¢ pa3IudHbIMU
HaTOJIOTUAMHU (PU3UUECKOT0 WM MCUXOJOTHYECKOT0 pa3BUTHS.

BeiBoabl. Crenyer BbLACIUTH, YTO WIIOTEPANUsl SBISETCS AKTYalbHBIM METOJOM
JICYEHUs, KOTOPBIN JOKa3aH Y4YEHBIMU-MEIMKAMM, OJHAKO HE YPEryJUpOBaH 3aKOHOIATEIBHO.
OTcyTcTBHE HOPMATHMBHOW 0a3pl HE JaeT BO3MOXKHOCTH pPEANM30BaTh MPABO TpakJaHaM Ha
OXpaHy 3JI0pOBbsl U CHOPT, CO3JAeT TPYAHOCTH B OpraHU3alMM KypcOB peaOMIMTAlMM Ui
NAIMEeHTOB, CTPAJAIONMX 3a00JeBaHUSAMHU OINOPHO-ABHTaTeIbHOrO ammapata. llosTomy
1es1eco00pa3HbIM IPECTABISAETCS HOPMAaTUBHOE YPETyJIMPOBAHHWE WIIOTEPAaUM B KOHTEKCTE
peanu3aluy rpaBa rpakJaH Ha OXpaHy 3/10pOBbi. DTO JACT MPaBO JIEYEOHBIM YUPEKACHUIM
WCIIOJIb30BaTh IPY HA3HAYECHUM IALMEHTAaM JaHHBIA aJbTEPHATUBHBIA METOJ JICYCHMsS], 4YTO
MIOJIO)KUTEIBHO TIOBJIUSET HA IOBBIIIEHUE YPOBHS MEIUMIMHCKON IOMOIIM U Ha CHCTEMY
3/1paBOOXPAHEHUS B LIEJIOM.

YK 340

ITPABA YEJIOBEKA U T'PAXKIAHMHA:
HNCTOPUKO-TEOPETUYECKHWM ACHEKT

Ceupuoenxo Banepus Heopeena
I'OY BIIO «/[oneykuit HayuoHAaIbHbLIL YHUBEPCUMEM )
e-mail:lerka.sviridenko@mail.ru

IlocranoBka mnpoOJjembl. OgHAa W3 OCHOBHBIX TpoOieM B cdepe MpaB UeloBEKa M
TrpaXXIaHWHA Ha CETOAHSIIHUNA JEHb — ITO COBEPIICHCTBOBAHWE CYIIECTBYIOIIEH CHUCTEMBI
KOHCTUTYIIMOHHBIX TapaHTH TMpaB W CBOOOJ HYeIOBEKa M TpakJaHWHA B MHUpE, oclablieHue
l"apaHTI/II\/’I COHMAJIBHBIX IIpaB.

Heabr wucciaenoBanus. OCHOBHas 1eJb JJAaHHOM pa0OTHI 3aKIOYaeTcss B OOIIEM
UCCJIEIOBAaHUM TPOOJIEM COBEPLICHCTBOBAHUS CYIIECTBYIOLIEH CHUCTEMBbl KOHCTUTYLIMOHHBIX
rapaHTuii mpaB U CBOOOJ uYelNOBeKa W TpakIaHWHA B MHpPE, PACHIMPEHUE COJEp>KaHus
MOJIMTUYECKUX TpPaB IpaxaaH, KOTOpble OyAyT crocoOCTBOBaTh MX YYacTHIO B YIPaBJIEHUU
rOCYy/IapCTBEHHBIMU JIEIAMU U Y9aCTHs B MECTHOM CaMOYITPABJICHUH, a TAKXKE IEPECMOTPEHUE U
YIYUHICHUE COLNUMAIbHBIX IIpaB U CBO6OJI YCJIOBCKA U I'paXJaHWHA C LEJIIBIO UX HpI/I6J'II/I)KeHI/I${ K
peabHBIM BO3MOXHOCTSIM TOCY1apCTBa.

OcHOBHbBIE pe3yJIbTaThl HCCJIET0OBAHNS.

Koneunsim PE3YJIbTATOM HCCJICHOBAHUS ABJIAACTCA PA3BUTHUC IMPUHIUIIOB IIPaB YCJIOBCKA
U TpaXIaHWHA, OBUIM TIPEIJIOKEHBI OCHOBHBIE IyTH COBEPIICHCTBOBAHUS HOPUINYCCKHX
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rapaHTUid TpaB M CBOOOJ YENOBEKa, pACKPBITO MPEACTaBICHHE O  IpaBax 4YeloBeKa,
IPEUI0KEHbl HOBBIE M/IEU MCCIIEIOBAHUS TapaHTUI MpaB YeJIOBEKA U IPpa)<JaHUHA, BbIIBUHYTHI
OyTH YIydlleHdss oOecreueHusl MpaB 4YeJOBeKa M TIpakJaHMHA, YCOBEPUICHCTBOBAHBI YiKe
CYLIECTBYIOIME FOPUAMYECKHE MEXAaHU3MBbl 3aKpEIJICHUs U pealu3alid KOHCTUTYLHUOHHBIX
mpaB U cBOOOJI YenoBeka B mporecce 0O0HOBIeHUs: OCHOBHOTO 3aKOHA, CO3/IaHbI HEOOXOUMBIC
YCIIOBHS, TAPAHTUU U MEXaHU3MBbI JIJIs pealn3alii COLMAIbHbIX IIPaB YEI0BEKa U I'pakJaHHHA.
BobiBoabl. B HacTosee Bpemst CymecTByeT orpoMHasi mpo0ieMa He COBEpIICHCTBOBAHUS
KOHCTUTYLIMOHHBIX rapaHTUH NpaB U CBOOOJ ueloBeKa U rpakJaHuHa. KOHCTUTYyLMH MHOTUX
rocyaapcCTB C Pa3BUTBIMU IMpaBOBbBIMHA CUCTCMaMHU, HEC OTpULAIOT HGO6XOIII/IMOCTI/I
3aKOHOJATEIbHOIO  YPEeryJupoOBaHMs pealu3aldl KOHCTUTYLIMOHHBIX IpaB  4YeJOBEKa.
Hekoropsele, naxe nu4HbIE W MOJIUTHYECKHUE IpaBa 4eloOBeKa, IpelycMOTpeHHble Bceobuieit
JieKIapalyell mpaB yelloBeka W 3akpemsieHsl B OCHOBHOM 3aKkoHe, roJjaMHM oOcCTaroTcs 0e3
JOJDKHOT'O BHHUMAaHUA SaKOHOI[aTeJIGfI. O[[HaKO, NpCAJIOKCHHBIC IMYTH COBCPHICHCTBOBAHUA
3HAYUTENIbHBIM 00pa30M IMOJIOKUTENIBHO CKaKyTCS Ha pealu3aldy MpaB U cBOOOJ uesloBeKa U
rpaxxaanuHa. Benpb 0e3 JOMKHOTO BHUMAaHHS B 3aKOHOJATENHCTBE TaK M OYIyT OINpECIICHHbIC
npobiemsl B cepe npaB yelnoBeKa M IpaxJaHUHA. DTO YIYILIEHHE IIOXO OTPAXKaeTcs BO BCEM
IIPAaBOBOM MHpE, TaK Kak OOJBUIMHCTBO MpPOOJIEM BO3HMKAeT MMEHHO H3-3a 3Toro. beccuine
paBa MOPOXJAaeT HEJOBEepUe JIIOJEeH K BIIACTH, YTO HETraTUBHO OTpa)kaeTcs B paMKax
rocymapcTBa. [l 4eTkoro (yHKIIMOHHPOBAHKS MEXaHW3Ma 3alIUTHI IPaB U CBOOO/I YeIoBeKa U
rpaxJaHMHa HEo0X0AuMMO, 4YTOObI 3aKOHOJATENbCTBO TIOCYAApCTBa  IpelycMaTpUBaio
ONTHUMAaNbHBIM HaYaJIbHBIN YPOBCHB 6HaFOHOJIy‘II/I$I CBOHUX I'paXJaaH, TO €CTb IrapaHTUPOBAJIO UM
IpaBa Ha JJOCTOMHYIO XH3Hb U CBOOOIHOE PAa3BUTHE, CIIOCOOCTBOBAJIO UX PEATH3ALMH.
[Ipu3Hanue W 3amuTa MpaB U CBOOOJ YeJIOBEKAa B COBPEMEHHOM MHPE CTalM BaXKHBIM
(GakTOpOM M YETKMM IyTeM JUIs JIy4LIero pa3BUTHs BCEro MUpOBOro obmiectsa. HecomHeHHO,
OT JIOOBIX JeKJIapaluii O IpaBax 4YeJIOBEeKa M Tpa)KJIaHHWHA J0 MX peaju3alud B YCIOBUSAX
IPaBOBOI'O TOCYAApCTBa- OONBIIOE PACCTOSHUE, HO UCTOPUS MOKA3bIBAeT, 4To Oe3 JeKIaparuid,
IIPOJIararolUX OPOry K LENH, 10 HCKOMOW IMPAaBOBOM JACHCTBUTEIBHOCTH €IIE AAJIBIIIE.

V]IK 34.07

MECTO 4 POJIb OPTAHOB BHYTPEHHUX JIEJI
B ®OPMHUPOBAHHUHU ITPABOBOT'O I'OCYJJAPCTBA

Ceamenko Eecenuii Onezoeuu
I'OY BIIO «/loneuykuii HayuoHa bRl YHUBEPCUMEM )
e-mail:zhekas2019@mail.ru

Opranbl BHYTPEHHUX JIE]I 3aHUMAIOT CYIIECTBEHHOE MECTO B CUCTEME TOCYJapCTBEHHOTO
perynupoBanus. Chepa UHTEPECOB TaHHBIX OPTaHOB B CUCTEME TOCYJapPCTBEHHOTO YIIPABIICHUS
BBIXOJHUT 3a MPEACIbl AUIINIOMATUYCCKHUX, BOCHHBIX, BHCIIHCOKOHOMHYCCKHX, TPAHCIIOPTHBIX
otHomeHuid. [Ipu >ToM OHa BKIIOYaeT BCE TO, YTO HE OTHOCUTCS K BBINICMIEPEUUCICHHBIM
chepam oOmIeCTBEHHBIX OTHomeHUW. IlepecTpoitka OOIIECTBEHHOTO CTpOs, a TakKke
HEOOXOJUMOCTh COBEPIICHCTBOBAHUSI CHCTEMBbl OpPraHOB BHYTPEHHUX JeNl OO0YCIOBHUIHU
HETPEPHIBHYIO TpaHC(HOPMAITHIO ITON CUCTEMBI, 3aBEPIIUBIIYIOCS MPE0OpPa30BaHUEM MUJIUITUHU B
nonuIuioo. JTa pedopma ObUTa MPU3BAHA YIYYIIUTH pPAaOOTy OPraHOB BHYTPEHHUX eI,
UCKIIIOUUTh U3 c(hepbl AESITeTbHOCTH HECBOWCTBEHHbIE €i (YHKIIMHM, YCOBEPILIEHCTBOBATh
obecrnevyeHne 3aluThl TpaXk/iaH, 00IIecTBa U CTPaHbl OT MPECTYMHBIX MOCATATeNLCTB. Pedopma
nojapasymMeBajia IMPOBEACHWE W3MCHEHHWH, YYHTHIBAIOIIUX COBPEMEHHBIC ITOJMTHYCCKUE
mponecChbl, TCHACHIIUH, SIBJICHUS.
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B Hacrosamuii MOMEHT, TPYyIHO IPEACTAaBUTh TakKoe TOCYJapCcTBO, B KOTOPOM
OTCYTCTBYIOT OpraHbl BHyTpeHHMX Jnen, u J[lonenkas Hapoguas PecnyOnuka He sBisercs
uckmouenneM. Tak kak, OBJl ocymiecTBIsIOT OCHOBHBbIE (PYHKIUM B OOECHeUYeHHHM NpaB U
cBOOOJ TrpaxkaaH. Bo-nepBbIX, OopraHbl BHYTPEHHMX JelI, OyIydd NpaBOOXPAHUTEIbHBIMU
OpraHamu IO CBOEM MPHUPOJE, B MEPBYKD OYEPEb MPU3BAHBI PEIIaTh UMEHHO 33/1a4d 3allUThI
npaB U cBoOOJ denoBeKa M TIpakiaHuHa. Ha Hux Bosmaraercs 00sf3aHHOCTh IO
IPENYNPEXKACHNI0, IPECEUEHUIO, PACKPBITUI0 U paccilelOBaHUIO  MPECTYIUICHUH U
IIPaBOHAPYUICHUH, TaK WIM MHAYe MOCATAIOUINX Ha XKHU3Hb, 3J0POBbE, COOCTBEHHOCTh JTMYHOCTH
U uHble OJyara, JeXallue B OCHOBE MpaB M cBoOox. KaxknomHeBHas oxpaHa OOIIECTBEHHOTO
HOpsiIka OpraHaMM BHYTPEHHUX JIel CO3J1aeT HEOOXOJUMbIE YCIOBUSA JUIsl HOPMAaJbHOM
KHU3HEICATEIILHOCTH TPAXKIAaH U CIIOCOOCTBYET OIAaronpusTHON W 06e30MacHOi peann3anud MU
IpaBa Ha TPYH, OTIbIX, IIpaBa Ha CBOOOY MEPEIBUKEHUS, HA MUTHHIH U ILECTBUS, HE TOBOPS
YK€ 0 MPEIyNPEeKICHUN MOCATATEIBLCTB HA KHU3HB, 3I0POBE MU COOCTBEHHOCTh TpaxknaH. Bo-
BTOPBIX, Ha OpraHbl BHYTPEHHHUX [€Jl BO3JIOKEH LENbld pAl (YHKUUH HEKPUMHHAIBLHOTIO
XapakTepa Mo 00eCIEeYeHHIO pealu3alui OTAENIbHbBIX IPaB JUYHOCTU (HAalpUMEp, PETUCTpallUs
rpaxJaH IO MECTy JXUTEJIbCTBA, PErucTpalys aBTOMOTOTPAHCIOPTA, BblAAYa JUIEH3UH U
paspeuieHnii Ha TPUOOpPETeHHE, XPaHEHHE M HOUICHWE OTHECTPENBHOTO OPYXHS U T.J.).
Hamuuue B rocymapctBe (DaKTHUECKU CYIIECTBYIOLIMX OpPraHOB BHYTPEHHHMX [l U
HEIMOCPEICTBEHHO peajbHOe UX (PYHKIIMOHUPOBAHHE TOBOPUT O TOM, YTO TOCYAApCTBO B JIUIIE
CBOETO IpPaBUTEIbCTBA JICHCTBUTENBHO OXPAHAET W 3alllUINAeT IpaBa, MHTEPEChl U CBOOOMbI
CBOMX I'paX/aH.

Ha npumepe JIHP, BbicTynaromeil B posnu (GopMupYIOLIErocs rocyaapcTBa, MOXKHO
CMEJIO 3asBUTh O TOM, YTO OpPraHbl BHYTPEHHUX /€] Ha CETOMHSIIHUN NeHb (YHKIHOHHUPYIOT
MaKCHUMaJIbHO, HE CMOTPs Ha MHOJUTUYECKYIO, COLUAIBbHYIO M 3KOHOMUYECKYI) OOCTaHOBKY
rocynapcTBa. B cBoro ouepenp Koncrutynus Joneuxoit Haponnoii Pecriybnuku npoBo3sriacuia
OTBETCTBEHHOCTb TOCY/apCTBa 3a oOecreueHue mpas, CBOOO] U 3aKOHHBIX MHTEPECOB YeJIOBEKa
U TpaXJaHWHA, PEATU3yEeMYIO0 IyTEM BO3JIOXKEHHMSI KOHKPETHBIX OOsI3aHHOCTEH Ha OpraHbl
rocyJapcTBa, B TOM YHCIIE€ Ha OpraHbl YIpaBieHHs (MCIOJHUTEIbHYIO BJIACTh), K KOTOPBIM
OTHOCATCA W OpraHbl BHYTPCHHHX €I (HOJ'II/IIII/ISI). A MMoJIMIUA IMpU3BaHAa 3allUIIaTh KWU3Hb,
3/10pOBbE, MpaBa U CBOOOJBI TPaKIaH, UHTEPECHl OOILIECTBA U TOCYAAPCTBA OT MPECTYNHBIX U
HHBIX IMPOTUBOIIPABHBIX MOCATATCIIBCTB.

YK 340.142
K BOITPOCY O IOHATHUHU TIPABOITPUMEHUTEJBHOI'O YCMOTPEHUSA

Cenesenv Maxcum Anamonveguy
I'O0Y BIIO «/loneykuii HayuoHaIbHBLIL YHUBEPCUNIEN )
e-mail:miller.retoucher@gmail.com

Ha ceromusmiHuii 1eHh B IPaBOBOI HAayKe HET €IMHOTO MHEHHUS OTHOCHUTEIHHO MOHSATHUS
MIPABONPUMEHHUTEILHOTO YCMOTpeHHs. HekoTophle ydeHbIe Jake CTaBAT IMOJ COMHEHHE caM
(dakT CymecTBOBaHUS yCMOTPEHHUs B MPABONMPHUMEHUTEIHHOM IIpoliecce, mojaras, 4To Jroast
IpaBoOBas MPoOJIeMa UMEET TOJIBKO OJTHO 3aKOHHOE PEeIlieHHE, a, CICIOBATEIbHO, B 00SI3aHHOCTh
CyOBeKTa, MPUMEHSIOIIETO MPABO, 3aKIIOYAETCS B HAXOXKACHUH TaKoro perieHus. Tak, coriiacHo
MO3UITUH MOHTECKBE, CYIbs — 3TO TOJBKO POT, IOBTOPSIFOIIHIA SI3BIK ITpaBa.

Opnako, MPOCTON TpHUMEp MPHUMEHEHUS OTHOCUTENBHO OMNPEICICHHON CaHKIUU
YTOJIOBHO-TIPABOBOM HOPMBI, C €€, KaK MPaBWJIO, ITUPOKUM JHAITa30HOM BO3MOXXHBIX BHJIOB U
CPOKOB HaKa3aHWsl, OIPOBEPTaeT T€3UC 00 OTCYTCTBUU €AMHCTBEHHO BO3MOXKHOTO PEIICHUS IO
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JieNly ¥ OJJHO3HAYHO YKa3bIBa€T HAa MPaBO CYIbH BHIOMpPATh OJWH W3 MHOTUX aJbTEpPHATHBHBIX
BapMAaHTOB PEILEHUS, KX bl U3 KOTOPBIX ABJIACTCS 3aKOHHBIM.

JluamMeTpaJibHO  NPOTHBOIIOJIOKHBIMU ~ 3TUM  KOHLENUMSIM  SBJISAIOTCA  JOKTPUHBL,
IIPU3HAIOUIME CYIIECTBOBAHUE YCMOTPEHMS B IPAaBONPUMEHEHUN U YKa3bIBAIOT HA €r0 Ba)KHOE
3HaU€HUE I[P MPUHITUM ONTUMAIBHOIO pEIIEHUs, OJHAKO XapaKTepU3yIOT €ro Kak
UCKJIFOUUTENIBHO CYOBEKTUBHOE SIBJIEHHE, KOTOPOE HE PErVIAMEHTHUPYETCSl NPaBOM U SIBIISETCS
pE3yJIbTaTOM MHTEIUIEKTYaJIbHOM 1E€ATENbHOCTH YEI0BEKA, KOTOPBIM IPUMEHSET 3aKOH.

[TonaBnsromee OONBIIMHCTBO 3apYOEKHBIX OTEUECTBEHHBIX YYEHBIX NPHU3HAIOT (akT
CYIIECTBOBaHHMS YCMOTPEHHS B NPAaBONPUMEHEHUH U OOYCIOBIMBAIOT €r0 3aBUCUMOCTh HE
CTONBKO OT CYOBEKTUBHBIX SIBJIEHUH IICHUXOJIOTMYECKON JEHCTBUTENBHOCTH OTAEIBHOIO
WHIWBUIA, CKOJBKO OT OOBEKTHBHO  CYIIECTBYIOIIMX  OCOOCGHHOCTEW  3akoHA U
IIPABONIPUMEHUTEILHON MPAakTUKA. OCHOBHOM NPUYMHON CYLIECTBOBAHMS OTOTO SIBJICHHUS OHU
Ha3bIBAlOT OOBEKTHBHYIO HEBO3MOXKHOCTH JIOCTATOYHO KOHKPETHOTO HOPMATHBHO-IIPABOBOTO
YPEryJIupOBaHUs BCEX CUTYALlUH, KOTOPBIE B HEM HYXAAIOTCS.

Tepmun '"ycMoTpeHue" uMeeT JIEKCMYECKHE 3HadeHHsl '"ycTaHOBUTH', "Hailtu",
"mpuzHath". B. W. lane TonKyeT moHsTHE "YCMOTPETH» KakK "dTO-HHUOYAb YBUAETbH, PA3TISACTD
rJ1a3aMH, OTKPBITh U paclo3HaTh, 3AMETUTBH".

OtnenpHblE YUYEHBIE ONPEICIAIOT YCMOTPEHHE KakK IPaBO OpraHa WIM JOJKHOCTHOIO
Jula NMpUHUMATh PEIICHUs [0 COOCTBEHHOM BOJIE, HE CBS3aHHOIO paMKaMHU €ro 3aKOHHOCTH.
OpnnHako Takol MOAXO0J CBOAUT KaTErOPHUIO MIPaBONPUMEHUTEIBHOIO YCMOTPEHUS K IPAKTUYECKU
HUYEM HE OrpaHUYEHHON CBOOOJIbI CyObeKTa IpaBolipuMeHeHus. Kak crpaBeyinBo OTMETHII 11O
sToMy mnoBoay A. bapak, "... cyObeKT MpaBONPUMEHEHUS] HE MOKET BbIOMpPATh ajlbTEPHATUBY,
KOTOpasi HE3aKOHHA, Ja)KE €CJIM €r0 BHIOOP OKaXETCSI OKOHYATEIbHBIM ...".

Hekoropele 1OpPHCTBI  TpPakTyIOT IIOHATHE YCMOTPEHHUS B IIPAaBOIPHUMEHEHHH Kak
MHTEJJIEKTYaJIbHO-BOJIEBYIO  BJIACTHYIO  JESTEIBHOCTb, CYIIHOCTb KOTOPOH COCTOUT B
IPEOCTaBICHUH MTPABONPUMEHHUTENbHON CYyOBEKTY B COOTBETCTBYIOLIMX CIIydasX MOJTHOMOYUS
pelarh CIOpHBIN MPaBOBOM BOMPOC, MCXOMAS M3 L€l W NMPUHIMIIOB MpaBa, APYTrUX OOIIMX
NOJIOKEHUH 3aKOHA, KOHKPETHBIX OOCTOSTENbCTB J€Jla, a TaKKe€ OCHOB Pa3yMHOCTH,
J100pPOCOBECTHOCTH, CHPABEIIMBOCTA M MOpaiu. Takoil MOaX0J, OJHAKO, SBISETCS BHYTPEHHE
IPOTHBOPEUYMBBIM, IOCKOJBKY (DAaKTHUYECKU OIpENessieT YCMOTPEHHE KaK JeATeNIbHOCTh I10
IPEIOCTABIEHUIO CYOBEKTY IPAaBONPUMEHEHHUS MOJHOMOYHNS CaMOCTOSITENIbHO peliaTh TOT WU
MHOU Bonpoc. HeCOMHEHHBIM SABIIETCS TO, YTO YCMOTPEHHUE IPENOCTABISAETCS 3aKOHOAATEIEM
yepe3 TMpaBOBbIE HOPMBI, OJHAKO €ro IMpHPOJAa 3aKJII0YaeTcsi B BO3MOXXHOCTH BbIOOpa
ONTUMAJIBHOTO PEUICHMS] HEMOCPEACTBEHHO OPraHOM IPaBONPUMEHEHUS, a HE B JIEATEIbHOCTH
0 NPEIOCTABICHUIO TAKOH BO3MOKHOCTH.

Ilo MHeHHIO MeHBIIMKOBA, MO YCMOTPEHHEM CJENYET MOHUMATh CaMOCTOSTENBHOCTh
cyOBbeKTa MpaBONPUMEHEHUS IO BbIOOPY CPEACTB M CHOCOOOB JJIs PEIIEHUs FOPUAMYECKUX
BOIIPOCOB, I'PaHUIIbl KOTOPOIl YCTaHABIINBAIOTCS 3aKOHOM.

[To muennto KaHnup, ycMOTpeHHE SBISETCS pa3pelIeHHON 3aKOHOM MHTEJUIEKTYaJIbHON
JESATENIIBHOCTBIO CYZa, COJEP/KaHUEM KOTOPOHM SIBJISETCS NPOBEACHHME OLIEHKH TEX WM HHBIX
SBJICHUN U BHIOOPA OJHOTO U3 HECKOJBKUX JOMYCTHUMBIX BApHAHTOB PELICHUS JUIs 0OecTIedeHus
3aKOHHOCTH,  CIIPaBEJIMBOCTH,  I€JIecO00pasHOCTH U A3(PPEKTUBHOCTH  IPABOBOTO
perynupoBanus. OgHaKo BpsAJ JIM MPUEMJIEMBIM OTPaHUYEHUs MCTOYHMKOB IpaBa, KOTOPBIMU
JIOTTYCKaeTCsl MPUMEHEHHE YCMOTPEHUIO, JIMIIb 3aKOHOM KaK OJHMM U3 BUJOB HOPMAaTHBHO-
IIPABOBBIX aKTOB.

M. CaBYeHKO CYMTAeT, YTO CYyJEHCKOE YCMOTPEHHE - ATO HHTEJUIEKTYyalbHO-BOJIEBAs
JeSITeIbHOCTh, HAlpaBJiIeHHAas HAa 3aKOHHOE, OOBEKTUBHOE, OECIPUCTPACTHOE U CIPABEAINBOE
pellleHre CIIOPHBIX BOMPOCOB, BOSHUKAIOUINX B CYIONPOU3BOJCTBE WM SBISIOTCA MPEIMETOM
pPaccMOTPEHHUS B CIy4asiX, pa3pelEHHBIX WX HE YPETYJIUPOBaHHBIM 3aKOHOM.

C.[dynaeBckas onpenemnsieT YCMOTPEHHUIO KaK BO3MOYKHOCTh CBOOOJHON B OMPEIEIICHHBIX
npezenax OLEHKU NpU NPUHATHU PELICHUs WM KaK BbIOOp JOCTOMHENIIero, CrpaBeIIuBOro 1
camoe yA0OHO€e pellleHHe U3 YKcila BAPMAHTOB, PA3PEIIEHHBIX IPAaBOBO HOPMOH.
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J1. JIycrieHBIK onpeensieT yCMOTpeHHe Kak CBOOOAY Cy/IbU Ha MpaBo BEIOOpA.

A. KopeneB cuMTaer, uTO TMpPH MNPUHATHM PEIICHUS [0 CBOEMY YCMOTPEHHIO
rOCyJapCTBEHHOMY OpPTraHy HJIM JOJDKHOCTHOMY JIMILY NPEIOCTaBIsAeTCs BHIOOpP (BO3MOXKHOCTb,
CTeNeHb CBOOOJIbI) /Uil OTHICKAHUS U MPHUHSATHS MOJIE3HOTO, 1EIeCO00pa3HOro, Mo UX MHEHHUIO,
pELlIeHNs], COBEPIICHUS NI HECOBEPILEHUS TOTO UM UHOTO AEUCTBHUS.

Jlpyrue ydeHble CcUMTAlOT Hambosee OOOCHOBAaHHBIMU NEUHUIMSAMHU YCMOTPEHUS TE
ONpEAENICHUsI 3TOT0 IOHATHS, COIJIACHO KOTOPBIM YCMOTPEHHE pPAacCMaTpUBAETCs Kak
BO3MOXXHOCTbH (TIOJTHOMOYHS) CyObEeKTa MPaBONPUMEHEHHUs BHIOMpATh MEXIY IBYMs WiIH Oolee
pa3pelieHHBIMHU MPABOM BapUAHTAMH PELICHUSI.

B nenom, copaBemnmuBeiM mpenctaBisiercs MHeHue II. Kydrteipea o ToM, uto B
PaBOBOM HayKe Ha COBPEMEHHOM JTame MpolieMa MpaBOINPHUMEHUTENBHOTO (CyneiHcKoro)
YCMOTpPEHHUSI MPAKTUYECKU HE UCCIETYETCS.

YK 342.4
CTAHOBJIEHUE M PA3BBUTHUE 3AKOHOJATEJBHOM BJIACTH B CCCP

Cenromun Unvsa Eezenvesuu
I'0Y BIIO «/loneykuii HayuoHAIbHBLIL YHUBEPCUMEM )
e-mail:Selutinl3@mail.ru

IlocTtanoBka mnpoOJiemMbl. 3aKoHOjAaTelbHas BJIacTb B COOTBETCTBUU C TEOpHEH
pasziesneHus BiacTell siBiseTcsl OHOM U3 TPEX YPaBHOBEILMBAIOIIMX JIPYT Apyra BETBEH BIacTH B
roCy/apCTBE U MpPEACTaBIseT cO00M COBOKYMHOCTh MOJTHOMOUYMH M0 U3JaHUIO 3aKOHOB, a TaKXKe
CUCTEMY TIPEICTABUTEIIBHBIX OpraHOB, OCYIIECTBISIOIIMX OTH MOJHOMouusA. ['eHesnc
OTEYECTBEHHON 3aKOHOJATENbHOM BiacTh OepeT cBoe Hayalo B Haudaie XX BeKa, B MEPHOL
CCCP nmpouncxoauiio CTaHOBJIEHHE, B JAIbHEHIIIEM [TPETEPIIEBACT 3HAUUTEIbHBIE N3MEHEHUS.

HccnenoBanusiMu mpoOiaemMbl pa3fefieHus BiacTeid, M 3aKOHOJATeNbHOW BIACTH, B
YaCTHOCTH, 3aHUMAJIUCh B pa3Hoe BpeMs Takue yueHble kak IlommuOuit, ®. bskon, LIJL
MomnTteckne, C.C. AnekceeB u Ipyrue.

Henap ucciaenoBanns. B nporecce KOMIUIEKCHOTO aHajlW3a CTAHOBJICHMSI U Pa3BUTUSA
3aKOHO/IATENILHOM BiacTH B miepuo i oopazoBanus U pa3BuTusi CCCP BBISIBUTH X OCOOEHHOCTH.
JlaHHast 1enp noapa3yMeBaeT PEeIEeHUE CAEAYIOIUX 3a1ay:

- U3YYUTh MPOIECC CTAaHOBJICHUS 3akoHOAaTebHOU BiiacTu B CCCP;

- pacCMOTpETH 3Tanbl pa3BUTUs 3akoHoAarenbHou Biactu B CCCP;

- IPOAHAIM3UPOBATH pa3BUTHE 3aKoHOoAaTeIbHOM Biactu CCCP.

OcHoOBHbBIE pe3yJIbTAThI HCCJIeI0BAHUS.

[Tocne ®eBpanbckoit pepomtonuu 1917 r. B cTpaHe crana OBICTPO pacTH CETh COBETOB
pabouux, COJAATCKUX, KPECThIHCKUX JenyratoB. B wmae 1917 r. cocrosiica 1 cwbesn
KPECThSIHCKUX COBETOB, a B HIOHE - pabouumx u conjparckux. Il cbe3n coBeToB pabounx u
COJIIATCKUX JEMyTaToOB, OTKPHIBIIMKCSA 25 OKTAOps, MPOBO3INIACHI TMEPEeXoi BCEH BIACTH K
coBetaM. M36pannsni cwezgom BIIUK (Bcepoccuiickuit LleHTpanbHBI HCIIOTHUTEIBHBINA
KOMHTET) OKa3ajcs HOCUTENEM 3aKOHOIaTeNIbHBIX (DYHKITHIA.

[II Bcepoccuiickum cbe310M COBETOB B sHBape 1918 1. mnpuHATHEM NBYX

KOHCTUTYIIMOHHBIX IO  XapakTepy akToB - «/lexmapanmio mpaB Tpynsmierocs u
AKCIUTyaTUpyeMOro Hapoaa» U mocraHoBieHue «O denepanbHbIX ydpexaeHusx Poccuiickoit
peciyOonuku» - Obuto  odumanbHo odopmieHo obpasoBanue Poccuiickoit CoBeTckoii

®eneparuHoit Commanuctuueckon Pecryommku — PCOCP.
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B wutone 1918 r. V cwe3n coBeroB mnpunsii Koncrurynuio PCOCP, B koTopoit
YCTaHABIIMBAJIOCh, YTO MMEHHO CbhE€3]l COBETOB SIBJSIETCS «BBICIICH BIIACTHIO», KOMIIETEHIUS
KOTOPOH HUKAK He orpaHuunBaeTcs. Che3bl JODKHBI ObUTH COOMPATHCS HE peXe ABYX pa3 B roJl
(c 1921 r. — oguH pa3 B roxa). B nepuoasl mexxny cheznamu ux Gpynkiuu nepexoammn k BIIVKYy,
HO M 3TOT mociieAHui ¢ oceHn 1918 r. mepemen K ceCCHOHHOMY MOpPAAKY pabotsl (B 1919 r.
coOpanuii He OBUIO B CBS3M C BOEHHOM 00cTaHOBKOH). I[IOCTOSSHHO NEWCTBYIOIIMM OPraHOM
okazasica IIpesmpuym BIIUK, cocrossmmii u3 yskoro kpyra juu. [Ipm BIMKe cnoxuncs
3HAYUTENbHBIN pabounii amnmapaT, BKJIIOYABLINI HECKOJBKO OTJIENOB, pa3UYHbIe KOMUTETHI U
KOMUCCHH.

Ycranoenennas Koncturynueil uzduparenbHas cucTeMa ObUla MHOTOCTYIIEHYATOM:
JIeTTYTaThl BCEPOCCHICKHUX ChE3/I0B N30MPATHCh Ha T'yOSepPHCKUX U TOPOACKUX che3fax. [Ipu aTom
OJIMH JIeMyTaT OT TOPOACKUX ChE3/I0B MPUXOIUIICS Ha 25 Thicad U30upareneii, a oT ry0epHCKUX -
Ha 125 TeIicsY (dTO HaBano mpeumyiiecTBa padounMm). K ygactuio B BEIOOpax HE TOMYCKAIHCH 7
KaTeropuil IUII: SKCIUTYyaTaTOPhI U JIMLIA, )KUBYIIHE HA HETPYAOBBIE 10XOIbl, YaCTHBIE TOPTOBIIHI,
CIIY’)KUTENIM  KyllbTa, OBIBIIME CIIy)Kallhe TOJHWLIWH, UWICHbl I[apCTBOBABIIETO JIOMA,
yYMaJIMIICHHBIE, a TakKe JHIA, OCYXKJICHHble B cyaeOHOM mopsake. ['omocoBaHue OBLIO
OTKPBITHIM (K Hayary 20-X IT. B CTpaHE OKOHYATEJIIHbHO YCTAHOBWIJIACH OJJHOTIAPTUIMHAS CHCTEMA).

PCOCP oxka3zanace He €IMHCTBEHHOW COBETCKOM pecmyOianKoil, oOpas3oBaBiieiics Ha
tepputopun ObiBuIed Poccuiickoit umnepuun. 30 nekalOps 1922 r. cocrosioch pelieHue o0
00BeIMHEHUN COBETCKUX pecnyOnuk B eauHoe (eneparuBHoe rocynapctBo - CCCP (pemenue
npussu1 I Bececoro3Hslii cbe3n cOBETOB).

Ha II Bcecowos3nom cwesne 31 suBaps 1924 r. Obuta npunara nepBas KoHCTHUTYIUS
CCCP. YcraHoBieHHBI B HEW rocynapcTBeHHbd Mexanu3Mm Corosza 0wt aHasoruuen PCOCP.
BriciiiM opraHom BiacTd B CTpaHE IMPOBO3IVIAIIAJICS BCECOIO3HBIN Che3l COBETOB (CO3BIBAJICS
OJIMH pa3 B rof, a ¢ 1927 r. - ogux pa3 B aBa roga), LIUK (nByxnanaTthslii), coOupaBiuiica Ha
ceccun TpH pasza B ron), Ilpesuauym LUK (B mogumHeHnn xoroporo Haxojuioch 6oinee 100
yupexaennit). C nHawama 30-x romoB Ha ceccusix LMK ycranoBmmack crnenmduyeckas
npolenypa: JenyTaTbl YTBEpXKAAIM CIUCKOM (0e3 0OCyXJeHHs) MOCTAaHOBJIECHMS, HMPUHSATHIC
IIpesnnnymom.

5 nexabps 1936 r. VIII Bcecoro3Hblil che3q cOBETOB MpUHSI HOBYH KoHCTUTyIHIO
CCCP. Ona BBOauia BceoOIne, NpsIMble U paBHbIE BBIOOPHI MpU TallHOM rosiocoBanuu. Ha
cmeny cwe3faM coetoB M L{Ky mpumen Bepxosubiii CoBer CCCP. On Takxke cobupancs Ha
CECCHH JIBa pa3a B roji, pacCMaTpHUBaJl 3aKOHOIIPOEKTHI U YTBEPXKAall yKa3bl cBoero llpesunnyma.

21 auBapst 1937 r. 6bi1a npunsaTta u HoBass Koncrutynus PCOCP, takke 3aMeHHBILIAS
che3nbl coBetoB Ha Bepxosubiii CoBer (maee BC) pecnyOnuku, AemyTaTtbl KOTOPOTO
U30MpaIMCh Ha YeThIpe rojia Mo Hopme oauH Aenyrar oT 150 Teicsu HaceneHus. B HoBoi
Konctutynuu Oonee neTasibHO OBUIM  MPOMUCAaHBl  CTPYKTYpPHBIE, OpraHU3allMOHHBIE,
IpoIeypHbIE U APYrue BOMPOCH (GOpMHUpOBaHUS U AesTeabHOCTH BC M ero pykoBOISIIMX
opraHoB. B uacTHOCTH, BIiepBbIE 3a TOJbl COBETCKOW BJIACTH JEMYyTaThl MOJYYWIH IPaBO
napJIaMeHTCKOW HEMPUKOCHOBEHHOCTH, Hapsaay ¢ Ilpencenarenem I[Ipesunuyma BC Obut BBeneH
noct u3bupaemoro cre3noM IIpencenarens BC.

BoiBoabl. CaMbIM NPUHIUIHAIBHBIM U3MEHEHHEM B CHCTEME TOCYJapCTBEHHOM BiacTh
sToro nepuoaa craino BeeneHue B 1991 r. mocra [lpesunenta PCOCP u cooTBercTBylOlIEe
nepepacnpezielieHie BJIACTHBIX (DYHKUIMN MeXAy pa3ivuuHbIMH BeTBAMHU BiacTH. XoTd Chbe3n
HapoOJHBIX JAEMYTaTOB Kak BBICHIMI OpraH rocyJapcTBEHHOM BiacTH U Bepxosubiii Coser,
cocrosmuii n3 aAByx namar - Cosera Pecnybmukum m CoBera HarmmonanmpHOCTEH, Kak ero
MIOCTOSIHHO JICHCTBYIOIIMN 3aKOHOJATENbHBIM, paclOpsAUTENbHBIA W KOHTPOJBbHBIA OpraH
COXpaHsUIM UIMPOKHE MOJTHOMOYMS B 00JacTU 3aKOHOJATENIbHOM AEsTeNbHOCTH, ONpeesieHus
BHYTPEHHEI M BHEIIHEW IOJWTUKH, NPHUHATHS PELIEHWH 10 BONpOCaM TIOCYAapCTBEHHOTO
yCcTpoiicTBa W T.I., MHOTHE HUX IMpEeXHHUE MpaBa, BKIOYas MOJNUCAaHHE W OOHApOJOBaHUE
3aKOHOJIATENBbHBIX aKTOB, (POPMHUpPOBAHUE TMPABUTENLCTBA M HazHaueHue ero [Ipencemarers,
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KOHTPOJIb 32 UX JeATEeNbHOCTHI0, oTouuu K IIpesunenty PCOCP kak BbICIIEMY JOTKHOCTHOMY
JIMIY ¥ TJIaB€ UCIIOJHUTENIbHOM BiacTu B Poccuiickoit denepanuu.

VIIK 34.01

3HAYEHUE BUBAHTUMCKOTI'O ITIPABA B IPABOTBOPUECTBE
JAPEBHEPYCCKOI'O I'OCYJAPCTBA

Cmexoe Camcon Cepzeesuu
TI'OY BIIO «/loneukuii HayuoHAbHBLIL YHUBEPCUNIEN )
e-mail:kepnedremlet@gmail.com

ITocranoBka mpoOJemsbl. [IpaBo pa3BUBaJIOCh IOCTENEHHO HA IPOTSIKEHUU MHOTHUX
BEKOB, U Ul M3yYCHHUSI €TO B COBPEMEHHOCTH HEOOXOIMMO 3HATh, KAK OHO OBLIO 00pa3oBaHO U
YTO BJIMSJIO HA €r0 (pOpMUPOBAHUE.

Heas uccaenoBanus. Onpenenuts chepbl U BAXXHOCTH BIUSHUS Bu3anTuiickoro mpasa
Ha MPaBOTBOPYECTBO J[pEBHEPYCCKOrO IIpaBa.

OcHOBHBIE pe3y/IbTaThl HCCJIEI0BAHMA.

Horosopsl Pycu ¢ BuszanTtueil - OZHM M3 OCHOBHBIX HCTOYHUKOB IIPaBOTBOPYECTBA
JpeBHEPYCCKOro rocy1apcTBa Ha paHHUX 3TaIlaX.

B nepuon oOpasoBanus JIpeBHepycckoro rocyaapctBa mojoxeHue Pycu Ha
MEXJyHapoJHON apeHe Obuio cinokHbiM. B IX B. HOBoe rocynapcrBo cpas3y BKIIIOYAETCsS B
opbuty mnonuTHueckux coObiTuii EBponbl u bmmknero Bocrtoka. B3aumooTHomieHus ¢
Buzantueit ObutM BaXHOW COCTAaBHOM 4YacThl0 BHemHeW (yHkiuu JlpeBHEpyCCKOro
rocynapctBa. IlyTe u3 «Bapsr B Tpeku» ObT TOProBo M BOEHHOW JIOpOroid, a c¢
BO3HMKHOBEHHEM J[pEBHEPYCCKOIO roCylapcTBa — M JUIUIOMATHYECKOW aoporoil Kuesckoi
Pycu. Ilo o6pazHomy BelpaskeHuto M.A. AnnaroBa, uctopust Kuesckoit Pycu Oblia moBépHyta
[JIaBHBIM 00pa30M JIMIIOM Ha IOT.

Copepxanne norosopoB Pycu ¢ Busantuell oTpakano NOJUTHYECKHE, TOPTOBBIE U
KYJIbTYPHBIE CBSI3U, CYIIECTBOBABILIKE HA TO BPEMsI MEXKIY HUMMU.

IlepBb1if noroBop ObUI MOANHUCAaH BEMUKUM KHsA3eM OJeroMm M BU3aHTHHCKMMHU
umneparopamu JIbBoM u Anekcanipom B 911r. BTopoil 1oroBop, MOANKUCAHHBIN B 944r. Mexny
kHs3eM Uropem u rpedeckumu umieparopamu JleoHOM M AJeKCaHIpOM, ObUI COCTaBJIEH
aHAJIOTUYHO TEPBOMY, HO OoJiee ToAPOOHO.

bonpmas wacte moroBopoB 911 1. m 944 1. comepKUT HOPMBI, OTHOCSIIHUECS K
YTOJIOBHOMY NpaBy M Mpoleccy. B HHX ycCTaHaBIMBAaeTCs OTBETCTBEHHOCTb 33 DPa3IMYHbIC
NPECTYIUICHUS: 3a YOMICTBO, Kpaxy, HAHECEHHE PaH MEUOM HJIU JAPYTHMMHU MIpeaIMeTaMu, pa30oi,
rpab&x, MOXUIIECHHS U YKPBIBATEIbCTBO OETIIBIX paOoB.

HopwMmsbl mporieccyanpHOro mpasa B 3THX JOTOBOpPAxX OMNPENEIISIN MOPSIOK pa3pelleHus
CIIOPOB MEXKIY JIFOJIbMH, BUBI U 3HAUEHHUS JTOKA3aTENIbCTB MO YroJOoBHOMY Aeiny. Jlorosop 911
rojia BKJIIOYa] BUJIOM3MEHEHHBIE HOPMBI PUMCKOIO TpoLecca O CyAEOHBIX 0Ka3aTeIbCTBAX.
Tak, HampuMep, C 3TOr0O MOMEHTA KJISATBA WM IIPUCATA, PO3BICK, IMOKA3aHUS CBUAETENEH
HAuMHAIOT (UIYpUPOBATH B PyCCKOM 3aKOHO/IATENILCTBE B KAUECTBE CYCOHBIX JI0KA3aTEIBCTB.

Ortpaxenne Buzantuiickoro npasa B Pycckoil [IpaBae: cneayromuM 3aKOHOAATEIbHBIM
namsaTHUKOM JlpeBHeil Pycu, omryruBmuM BiusHMe Buzantum, Obuia Pycckas IlpaBpa,
npussTas B XI B. OHa ¢ U3BMEHEHHSIMU U JONOJIHEHUsIMH AeiicTBoBaia Ha Pycu 1o XIV B. B Heé
Obuta mepeHeceHa 4vacTh crared u3 CyaHoro 3akoHa. M3 BHM3aHTUHCKUX HMCTOYHUKOB, B
yacTHOocTH U3 Okiord, B Pycckyro IlpaBay ObliM BKIIOYEHBI CTaTbM 00 OTBETCTBEHHOCTH
XO34MHA 3a IPECTYIUICHUS €ro XoJjioma. TenecHble Haka3aHus, OO HSTOr0 IIEpUOJA OYEHb
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nomysipHbie Ha Pycu, 3ameHsunch mtpadoM B TpH TPUBHBL. BBUIHM 3aMMCTBOBAHBI TAK)KE CTATHU
00 obecrieyeHNH HCKa, O MOPYUYUTEILCTBE, O CyleOHBIX cpokax. Ha ocHOBaHMHM BHU3aHTUHCKUX
UCTOYHHKOB B JAaHHOM 3aKOHE ObUIM TPEANPHUHATH TONBITKA OTICTUTHh BEIIHBIH HCK OT
auyHoro. Havyanu pa3nuuate /1Ba BUJA MPUCATU: TONOJIHUTEIBbHYIO U OUNCTUTENIbHYIO. 3AKOHOM
ObuT ycTaHOBJIEH 00s3aTeNbHBIE MUHUMYM cBuzereneid. V3 Buszantum B Pycckyro IlpaBmy
MPUIUIM CTaTbU 00 MCIBITAHUU pacKalI€HHBIM jkene3oM. B Buzantuu cymiectBoBano mpaBuiio:
«Ecin y Te0s HeT cBuaeTenell B KauecTBE JOKA3aTelIbCTBA, TO Thl JOJDKEH JI0Ka3aTh UCTHHY
TOPSYUM HKEIE30MM.

Pycckas IlpaBma Bmecte ¢ CyaHbIM 3aKOHOM U €€ HEKOTOPHIMU BHU3aHTUHCKHUMH
3aKOoHaMu BriocneAcTBuH ciauwnuch B CyneOHuk naps MBana BacunbeBuua u B ero Ctoruas.

BoiBoabl. Takum 00pa3oM, MOKHO OTMETUTh, uTo Pycckas [IpaBaa, sBisiBIIasicst OTHUM
U3 OCHOBHBIX TMCHbMEHHBIX HICTOYHUKOB PYCCKOTO MpaBa, OCHOBHIBANACH B OOJIBIICH CTENIEHU Ha
poropopax Pycu ¢ Busantueil u coaepiaiga HOPMBI  YIOJIOBHOTO, HAacJIEICTBEHHOIO
MPOLIECCYaIbHOTO U Ap. MpaBa, 3aMMCTBOBaHHbIC U3 BU3aHTHIICKMX COOPHUKOB MPABOBBIX HOPM.

YK 340.133.340.134

K BOITPOCY Ob D®PEKTUBHOCTHU 3AKQHOTBOP‘IE§KOI?I JAEATEJIBHOCTHU
HAPOJHOI'O COBETA JOHEIIKOU HAPOJHOU PECITYBJIMKH

Cooanckuit Ecop Braoumupoeuu
I'OY BIIO «/loneukuii HayuoOHANbHBLIL YHUBEPCUHIEN )
e-mail:johh.win@yandex.ru

ITocranoBka mpolOaembl. Tak Kak OCHOBHBIMU ILEJIIMH  JACSATEIBHOCTH  BCEX
rOCy/IapCTBEHHBIX WHCTUTYTOB JOJDKHBI OBITH JI€MOKpaTHMuUecKHWe IyTH pa3BuTus JloHeukoi
Haponnoii Pecniyonuky u cTaHOBIIEHHE TPABOBOTO rOCYIapCTBA, TO OCHOBOM JJISl 3TOTO CIIYXKMT,
B TOM UHCIIE, 3aKOHO1aTeNNbHas 0a3a, Ha (OpMUpPOBaHNE KOTOPOM M HamlpaBiieHa JeATEIbHOCTh
Haponnoro Cosera Jlonenxoit Haponnoii PecryOmuku.

HeoOxonuMocTh MOBBIIIEHUS! KadyecTBa 3aKOHOTBOPYECTBA SIBIISIETCS BAKHBIM 3JIEMEHTOM
B 3(()EeKTUBHOM pEryJupOBaHUM OOIECTBEHHBIX OTHOIIEHHH, TPEOYIOUIMM CHCTEMaTUYeCKOro
KOHTPOJISI, TOCKOJIBKY OHO WIPaeT MEepBOHAYAJIbHYIO POJb B BBIPAXKEHHWU BOJIM MOJUTHUECKOMN
AJIUTHI ¥ BCETO OOILECTBA B LIEJIOM.

HestenpHocth  Hapomnoro Coera J[lonenkoit Hapoanoit PecnyOnuku B cdepe
3aKOHOTBOPYECKON JIEATETBLHOCTH TPeOYEeT COBEPIICHCTBOBAHMS C TOYKM 3PEHUS KYJIbTYPHBIX,
MPaBOBBIX, COIMAIBHBIX, IKOHOMHUYECKUX W TOJUTHYECKUX MpeodpazoBanuii. CriocoOCTBOBATH
TAKOMY COBEPILIEHCTBOBAHUIO MOXET JOJDKHBIM YpPOBEHb MPaBOBOM KyJIbTYpbl U 3(pPEeKTUBHOCTD
3aKOHOTBOPYECTBA.

Henpr wucciaenoBanms 3axirodaercss B aHanuse JaestenbHocTH Hapomnoro Cosera
Honenkoit Hapomanoit PecnyOnuku B cepe 3aKOHOTBOPUYECKON ACSITEIBHOCTH, PACCMOTPEHUH
npo6ieM Takoi (OpMBbI rOCyIapCTBEHHON JeSITEIbHOCTH KaK 3aKOHOTBOPYECTBO, UCCIIEJOBAHUE
(GakToOpoB, BIMAIOMIMX Ha 3aKOHOTBOPYECTBO M MPEMJIOKEHHUH MEp MO COBEPUICHCTBOBAHUIO
3aKkoHOTBOpUeckoi aesTensHocTH Hapoanoro Cosera [lonenkoit Hapoanoit Pecniy6nuku.

OcHoBHbIE pe3y/ibTAThl HCCIEI0BAHUS CBUJIETEILCTBYIOT O HU3KOM YPOBHE ITPaBOBOM
KyJIbTypbl M 3((EKTUBHOCTH 3aKOHOTBOPYECTBA, IOCKOJBKY B JeATenbHOCTH HapomHoro
CoBeta B  3aKOHOTBOPYECKOW  JESATENBHOCTH HE  COONIOAAIOTCS  TaKhe  MPUHIIUIIBI
3aKOHOTBOpPYECTBA KakK: MPO(eCCHOHATN3M, TOCKOIBKY K MPUHATHIO 3aKOHOB HE MPHUBJIEKAIOTCS
npodeccuoHansl U3 pPa3UYHBIX ~ OTpaciel HaykKu U TPaKTHYECKOM  N1eATelNbHOCTH;
OIEpaTUBHOCTb, TAaK KakK ompeneneHHble 3akoHbl Haponnbiii CoBeT IIaHHpYyeT NMPUHATH yXkKe
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ouenb gosiroe Bpems (I'paxnanckmii, XossiictBeHubsli Konekcet JIHP); 3akoHHOCTB
(mpotuBopeune HekoTopbix akToB Koncrtutynuu JIHP) u riacHocTh, Tak Kak 0OLIECTBEHHOCTh
HE UMEET BO3MOXKHOCTH OOCYIUTH MPOEKTHI 3aKOHOB M3-3a TOTO, YTO OHHM HE OIyOJIMKOBAaHBI HA
ouuuanbHOM caiiTe, U 3aKOHOB B O(MIMAIbHBIX MEYATHBIX M3JAaHUAX, TAaK Kak I[OHSATHE
00HapOAOBaHUSI HOPMATUBHO-TIPABOBBIX AKTOB, 3aKkperuieHHoe B 3akone [IHP «O nopmarusHO-
IIPAaBOBBIX AKTaX» HE YTOYHAET, KAKME UMEHHO M3aHUs HEOOXOIUMO CUMTATh OQUIMATIBHBIMHU.
Tak xe, Koncrurymust JJTHP (4. 2. ct. 7) ycraHaBnuBaeT oduiManbHOE ONMyOIMKOBAaHHE IS
3aKOHOB, OJJHAKO, YTO IIOHUMAETCS 0] 3TUM TEPMUHOM HUTJE HE PA3bICHICTCS.

CTOUT OTMETHUTH, YTO HEMAJIOBAXHBIM SBJSETCS Y4YET B IPOLIECCE IPABOTBOPUECKOU
NeSITEIbHOCTH OCOOEHHOCTEH Halero oouiecTBa, MOTPEOHOCTEH M HMHTEPECOB HACEJEHHS.
be3nymuoe komupoBanue 3akoHOB Poccuiickoit denepanu 6e3 HPUBA3KH K COBPEMEHHBIM
peamusiM  popMupyeT JeGopMaluio OOLIECTBEHHOIO IPABOCO3HAHUSA U HEYBAXKUTEIHHOI'O
OTHOLIEHUSI HACEJIEHU K 3aKOHOJATENIbHOM BJIACTH HAILIEr0 FOCY1apCTBa.

Cunraem, cienyer NPUHATH PsAJ MEp IO COBEPLICHCTBOBAHMIO 3aKOHOTBOPUYECKOMN
nestenpbHocTH  HapomHoro CoBera B 00jacTé MPaBOBOM KyJIbTYphl M 3(PQPEKTHBHOCTH
3aKOHOTBOpYeCTBA. K HUM OTHOCSTCS claenyrouue:

1) YcrpaneHue MNpOTHBOPCUWE, JaibHEHIIee COOJMIOJCHHE W y4eT [PHHIUIIOB:
UCIIOJIHUMOCTh  (y4eT  (MHAHCOBBIX,  KaJIpOBBIX U  OpPraHU3ALMOHHBIX  YCIOBUH
(YHKIIMOHMPOBAHMUSI ~ 3aKOHOB);  TEXHUYECKOE  COBEPILIEHCTBOBAaHUE  (IPOJYKTHUBHOE
UCIOJIb30BAaHUE METOJIOB M IPHUEMOB IOPUIMYECKOM TEXHUKHU HpU pa3paboTKe IPOEKTOB);
MMEHHOE 3aKOHOTBOPYECTBO (OTOOpakeHHE B 3aKOHE €ro aBTOpa); OTBETCTBEHHOCTh 32
HEKa4YeCTBEHHYIO pa3paboTKy 3aKOHOIPOEKTa U ero Hea((HeKTUBHOE IPUMEHEHHE.

2) Uznoxenue TepMHHA «O(UIMATIBHOE OMYOIMKOBAHUE» KaK «IIOJHOE pa3MElICHUE
TEKCTa HOPMATUBHO-IIPABOBOIO aKkTa Ha oduuuaibHoM caiite Hapoanoro Cosera [loHerkoii
Hapoanoii PecnyOnuku, 3aKOHOAATEIIBHO ONpPENEIEHHOE KAaK HWCTOYHHK O(QUIHAIBHOTO
onyOnukoBaHusi s HaceneHus Jloneukoit Hapognoit Pecnybmukn B - 00mIenoCTymHOM
dbopmartey.

3) Co3manue OTHeNnbHOrO caidiTa mnox  Ha3BaHueM «CucTeMHOe —oOecredeHHe
3aKoHoaTenbHoN aedarenbHocTd Haponnoro Cosera JIHP», rae OyayT pazMeniaTbesi He TOJIBKO
3aKOHOIIPOEKTHI, HO U PEe3yJIbTaThl KaXJ0r0 IJIEHApHOIO 3acelaHusl, a Takxke, HHpopMaius o6
aBTOpax 3aKOHOIPOEKTOB, YTO JacT BO3MOXKHOCTb pEaJn30BaTh HMMEHHOW IPUHLUII
3aKOHOTBOPYECTBA.

4) Tak Kak KaXIblid YEJIOBEK MMEET CBOM HHTEPECHI, UJICH, MBIIUICHUE, MOTPEOHOCTH,
Onarosapst KOTOPBIM MOXET OBbITh COJMIAPEH C TAaKUMHU XK€ 3JIEMEHTaMH y o0IlecTBa, TO
HEO0OXOUMO YUUTHIBATh UX COLMAIBHO-TICUXOJOTUYECKHE OCOOEHHOCTH, UTOOBI IPEIOTBPATUTD
BO3MOXXHOCTh BOSHUKHOBEHHS PAa3IMYHbIX (opM JieopMalviy U BBIBECTH MPABOBYIO KYJIbTYPY
[IPAaBOTBOPUYECTBA HA JOCTATOUHBII YPOBEHb.

Crour OTMETHTb, 4YTO B JIAaHHOM AacleKTe HEeOOXOAMM MOCTOSIHHBIM, TO €cCTb
CUCTEMATUYECKUH  MOHUTOPUHI  HW3MEHEHHS pa3BUTHS  MOTpeOHocTel  obmiectBa U
3P PEKTUBHOCTH 3aKOHOTBOPUECKOM JeATeNbHOCTH. HeBO3MOXKHOCTD coOMIoAeHNsT TpeOoBaHUM
MIOBJIEYET HAPYIIEHUH BCEH CUCTEMHOCTH U LIEJIOCTHOCTH IIPABOTBOPUYECKOM AEATEIBHOCTH, YTO
NpHUBEelEeT K CHIDKEHHIO 3((EKTUBHOCTH HE TOJBKO IPABOTBOPYECTBA, HO M IPABOBOTO
PETYJINPOBAHHUS B LIETIOM.
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MMPOBJIEMA PASHOUYTEHUI B HOHUMAHWU NOHATUA «<HOPMBbI ITIPABA»

Cmenanoe Apman Tuzpanosuu

DI'OBY BIIO «Poccuiickaa akademus HapoOOHO020 X03AUCMEA U 20CY0APCMBEHHOI CIYHCObL
npu IlIpezudenme Poccuiickon @edepayuuy

e-mail:a.p.chehovl7@mail.ru

IIpaBy B HanGosee MHUPOKOM €ro MOHUMAaHUH, KaK COLIMAIBHOTO SIBJICHUS, IPUCYL TAKOH
NPU3HAK, KaK THHAMUYHOCTH, KOTOPBIH €ro XapakTepu3yeT Kak MaKCUMaJIbHO MPUOIMKEHHYIO K
NEUCTBUTENIBHOCTH (DOpPMY PpEerylupoBaHUsl OOLIECTBEHHBIX OTHOLICHUH. B coBpemeHHOM
IPOTPECCUBHOTO 0OIIeCTBE, B 30Xy OypHOIO AKOHOMHYECKOTO W HAYYHO-TEXHHUYECKOTO
pa3BUTHSL, IPABO, B TOM YHCJIE, BEIHY)KJIEHO CTPEMHUTEIBHO U3MEHSTHCS; TPyOOe HECOOTBETCTBHE
IpaBa CYIIECTBYIOIIMM BO BpPEMEHHM OOIIECCTBEHHBIM OTHOUICHUSM IMPEBpAIlaeT €ro B
a0CoIIOTHO Oecroyie3HOe SBJICHHE, C TOUYKM PAaCCMOTPEHMs peryisaTUBHbIX (QyHKiuil. Cremys
9TUM M3MEHEHUSIM, HayKa BBIHY)KJICHO IIEPECMATPUBACT ONPEIEICHHBIE YCTONYMBBIE IPABOBbIE
KaTeropuu W MOHATUA. B uacTHOCTH, mpobiieMa NOHMMaHMS OCHOBOIIOJNAraloOIEro B TEOPUHU
IIpaBa NOHATHUS «HOPMa IPaBay IPEACTABISIETCS B COBPEMEHHOM MPAaBOBOM HayKe, Kak OJHa W3
CaMbIX aKTyaJIbHBIX M CIIOpHBIX. [locTaHOBKa Bompoca TpedyeT CKpYMyIE3HOIo paCCMOTPEHUS U
BCECTOPOHHETO M3Y4YEHUs, B CBSI3U C TE€M, UTO IIEPECMOTP OCHOBOIIOJIATAIOIINX IIOHATHA TEOpUU
npaBa, B YaCTHOCTH IOHMMAHUS «HOPMBI IpaBa», HEHU30€XKHO BEAET K H3MEHEHHIO €€
CTPYKTYPHOM KOHLEIIIHMH, YTO HEMOCPEACTBEHHO OKAa3bIBACT BJIMSHUE HA NPABOIIOHUMAHUE U
IPUBOJUT K  BCELEJIOMY  HW3MEHEHHUIO  IIPAaBOBOM  JEWCTBUTEIBHOCTH,  HW3MEHEHMIO
UJE0JOrMYECKOI0 aCleKTa 00bEKTUBHOIO I1PaBa.

Taxum 06pa3oM, Mbl MOKEM CJIeNIaTh BBIBOJ, YTO MOHUMaHHE OOBEKTUBHOIO IIPaBa U €ro
COCTABJISIFOIIMX, B YACTHOCTH IOHATHUSA «HOPMBI IIPaBa», HAIPSIMYIO 3aBHUCUT OT pPa3jIW4HBIX
U/IC0JIOTUYECKUX, TIOJIMTHYECKUX, SKOHOMHUUECKUX U UCTOPUUECKUX aCIIEKTOB, (POPMUPOBABIIMX
o011l MpaBOBOM KJIMMAT B OINPEIETICHHbI MOMEHT U3Y4YEHHUS.

W3BectHbIN pycckuit ¢unocod-topuct Huxomnait Muxaiinosuy KopkyHoB mojarain, yTo
«HOpMa IpaBay, paBHO, KaK U «OPUANYECKAss HOPMa» €CTh HU YTO MHOE, KaK «CYTh JTOJKHOIO»
WM cyThb BeneHHs. Kak BHAHO, aBTOp OTOXAECTBISAET CYIIHOCTh IpaBa M HOPMY IIpaBa, a
o0paTHB BHMMaHHME Ha TOJbl JEATEJIBHOCTH YYE€HOro B KoHIEe XIX Beka, Mbl MOXEM C
JIOCTATOYHOM TOYHOCTBIKO YTBEpXKAAaTh, YTO BIHAHME HAa €ro YTBEPKIECHUE OKa3bIBalla
0e3anpTepHaTUBHOCTh TpaBomoHuMaHusi B Poccuiickoit Mmmnepuun. B 1enom, uccnemosarenu
JIOPEBOJIIOLIMOHHON JIIOXHU CXOIATCA BO MHEHUH, YTO HOpMa IpaBa — IIPAaBUIIO, COJAEpIKAIEe
IPaBOMOYHUS U 00S3aHHOCTH.

CoBerckass 1IKoja IIpaBa paccMaTpuBaeT HOPMY TIpaBa M 3aKOH, KaK MOJEIb
JOTYCTUMOIO TIOBEJEHUS, PErJIAMEHTUPYEMYIO TOCYyAapCTBEHHBIM opraHoM. CoBpeMeHHas
KOHLENIMS MOHMMaHUA 3TOr0 Bompoca OTHIOAb He onHopoaHa. K mpumepy B.C. Hepcecsnig
npejiaraeT MOHUMaTh HOPMY IIpaBa 4epe3 €€ CTPYKTYpPHBIE 3JIEMEHTHI (THIOTe3y, TUCTIO3UIIUI0
U CaHKIIMIO), OJJTHAKO 3Ta KOHLEMIUS HE MPECTABIIAETCS HaM JI0 KOHIIa BEPHOM, Tak Kak HopMa
npaBa B COBPEMEHHOM 3aKOHOATENIbCTBE OOJBIIMHCTBA MMOCTCOBETCKUX CTPaH MOXKET UMETh
Pa3IMYHYI0 KOMIIOHOBKY 3THUX CTPYKTYPHBIX YacCTEH.

Heckonbko €X0XMi IOAXOJA K JaHHOMY BOIIPOCY MMEET MOCKOBCKHMM HCCIIENOBATEIIb
E.I'JlykpanoBa. Ee omnpeneneHre HOpMBI IpaBa MpPEJCTaBIsIET cOOONH COBOKYIHOCTbh TE€3UCOB
JIOPEBOJIIOLIMOHHBIX U COBETCKHUX McCcCllefoBaTeneil. Tak, aBTop yTBEp:KIaeT, 4TO HOpMa IIpaBa
MpeJICTaBIsIeTCs KOHKPETU3UpYyIoeil popMoii CyITHOCTH MpaBa, BeIpakarollel MoBeIeHYeCKUe
CTaHJAPTHhI, IPU OMOIIM KOTOPBIX OHA PETYJIHUPYET, BOZHUKAIOIIIE 00IIeCTBEHHbIE OTHOLIICHHUS,
COJICPKAHUEM KOTOPBIX SIBIISIFOTCS, 3aKpEIUICHHbIE 3TOH HOPMOW CyOBEKTHUBHBIE IpaBa U
BBITEKAIOLINE M3 HUX IOPUAMYECKHE OOS3aHHOCTH; OXpaHSAEMOE MEpaMu ToCyJapCTBEHHOTO
npuHyxaeHus. IIpenmectBys nanHomy onpexnenenuto, Enena ['eHHanueBHa, UCIONB3YsT METOL
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UHIYKIIMH, pAaCCMaTPUBAET HOPMBI IIpaBa, Kak KOHKPETHBINA, YACTHBIM M MaTepHaIbHBIA OOBEKT.
B uwactHocTH, yTBepx)kaaer, uto c1.14 YK P® «lloHsiTHEe mpecTymieHus» HE SBIAETCS HOPMOM
npaBa. /laHHOe YTBEp)KICHHE TSDKENO MPHHATH Oe3alelUIIHOHHO, B CBS3M C TEM, YTO OHO
IPOTUBOPEYUT OCHOBHBIM IPUHLMIAM M aKCHMOMaM IIpaBa, 3aJleKJIapupOBaHHBIM B pabote
JlykbsiHoBo# E.I'. OCHOBHBIM JOKa3aTEIbCTBOM CBOEH TEOPUM aBTOP IPEIaracT HaMm CUUTATh
yTIBEp)KJEHHE, 4TO JaHHoe nojoxkeHne YK P® He packpbiBaeT HUUbM CYyOBEKTHUBHBIC IIpaBa U
00513aHHOCTH.

C uenpro MOMCKAa HAyYHOW HCTUHHOCTH MO3BOJIMM cebe HE COIJIacUTCs ¢ MOJO0OHBIM
MHEHHEM, TaK Kak, ucnoib3ys meton B.C. HepcecsHua (110 TOHMMaHUIO HOPMBI IIpaBa 4epes3 ee
CTPYKTYpPHBIE YacTH) Mbl MOXEM YTBEpPXkJIaTh, YTO MOJENb JIOJDKHOTO MOBEACHUS CYyOBEKTOB
OOLIECTBEHHBIX OTHOILEHUM BCErjaa packpbiTa B Aucno3uuuu. B uactHocty, B c1.14 YK P®
(bopMoii MPaBOBOIO MPEANNCAHMS BHICTYNAET Ae(OUHULINS NOHATHUS «IIPECTYILUICHUS.

K tomy e manHas HOpMa mpaBa IpeACTaBisieT co00i croco0 yCTaHOBICHHS MOPSIKA, a
pPaBHO KaK M MEpYy JOJDKHOIO IOBENEHHUSA, 0 HEBMEIIATENBCTBY I'OCYIApPCTBEHHBIX OpPraHOB
BJIACTU B KM3Hb I'pa)<JaH, OTpa)kas TaKOWl OCHOBOIOJArarolIUil NPUHLHUII U aKCHUOMY IpaBa,
BBIBEJICHHBIC CAMHUM aBTOPOM, KaK MPE3yMIILUs HEBUHOBHOCTH, a TAKXKE PACKpbIBaeT oOIuee
IIPEJICTAaBICHUE O COCTaBe MpecTymieHus. Takum oOpa3omM MoOKeM yTBEpkaaTh, uto cT.14 YK
P® packpbiBaeT Mepy JOKHOTO MOBEIEHUS U1l CYOBEKTOB OOILECTBEHHBIX OTHOLICHHUI:

-TpaXkJlaHe UMEIOT MPAaBO HA JIMYHYIO CBOOOIY, M OTCYTCTBHE HAKa3aHUA B CIydae, €CIH
UX JEsAHHs HE MONAJaroT NoJ xapakTepuctuku 4.1 cr.14 VK P®, nnu ecim nmonamaroT moj
TaKOBBLIC, U3JI0KCHHBIE B 4.2 cT.14 YK P,

-COTPYAHUKHU rOCyIapCTBEHHBIX OpraHoB BJIACTH, OCYULIECTBIIIOIINX
NPAaBOOXPAHUTEIBHYIO JESITEIbHOCTh, OOS3aHBI Ipecedb, NPEKPaTHTh WIM TPHUMEHUTH BCE
3aKOHHBIE MEPHI I'OCYJapCTBEHHOIO NPUHYKIEHHUS IO OTHOLICHHIO K JILAM, COBEPLUIMBLIMM
JesTHUS, TOMAJaloUIe M0J] XapaKTepUCTUKY H3lokeHHyto ¢ 4.l cr.14 YK P®, u He umeror
TaKuX MPaBOMOYMI B 0OpaTHOM ClTyyae.

[IpoBenst aHanoruu, OCHOBBIBAsICh Ha BbIBOJIaX JIYKbSIHOBOM, MOKHO YTBEpKAaTh, YTO HU
onHa craths O0men Yactu YK PO, cr.7 Koncturyuuu PO, pasno kak c1.420 I'K PO «Ilonsarue
JIOTOBOpay, SBIAACH HOPMOW-IE(PUHUIIMEH HE OTHOCUTCS K IPAaBOBOW KaTEropuu «HOpMa
npaBa». OAHAKO [aHHBIE CYXKIEHUS HEBEpPHBl, TaK Kak OHM IPOTHBOPEYAT OCHOBHBIMHU
npu3HaKaMu, HauOoJiee yJjauHo, Ha Hall B3I, BbiAesneHHbIMU Onbroit @enopoBHoit CkakyH.
Tak cpeagu NpPU3HAKOB HOPMBI IIpaBa aBTOP BBIAEISAET PETYIATHBHBIA  XapakTep,
00111€00513aTeTLHOCTh, OOITUH XapakTep, (PopMaIbHYIO OMPENEIEHHOCTh, O0eCIeUeHne MepaMu
rOCyIapCTBEHHOTO MPUHYXICHUS, IPUHATHE B CTPOTO YCTAHOBJIEHHOM IOPSIIKE.

3ayacTyio B IPaBOBOM HayKe MOHMMaHUE MOHSATUS «HOPMBI [IpaBay ONpPENENsIeT CyThb U
IIPOLEAYPHOCTD €€ IMPAaKTUYECKOr0 NPUMEHEHHUS, & CAMO OHO BO MHOT'OM 3aBUCHUT OT IIOHUMaHUS
CYILITHOCTH HOPMBI CaMHUM CYOBEKTOM IpaBa, U3 YEro BBITEKAET YPOBEHb IPABOBOM KYIbTYpHI,
IPaBOMEPHOCTh OOILIECTBEHHOTO TOBEJCHHUS M YPOBEHb CIPABEAIMBOCTH IMPABONPUMEHEHHUS.
A caMO TNOHMMAaHHME HCKIIIOUUTENBHO (OPMBI, a HE CYIIHOCTH HOPMBI IIpaBa BeAET K
OLIMO0YHOMY Pa3BUTHIO TEOPUH IIPaBa.
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WIEOJIOTUYECKAS KOHCTAHTHOCTH ITPABA

Cmpeneukaa Anna Anexkcanoposna
TI'0Y BIIO «/loneyxkuii HayuoHabHBLIL YHUBEPCUM EM )
e-mail:cehov1493@gmail.com

IMocranoBka npodaembl. Ha pa3Butre OOIICCTBEHHBIX OTHOIICHHWIA BIUSIOT HayYHBIC
WUCTOKA WJAEOJOTMH, MX BBIBEPEHHOCTh C HAYYHOM TOYKM 3PEHHMS U HayyHas IEHHOCTb. B
HACTOsIIee BpeMs Ha3peja MoTpeOHOCTh B BHIPAOOTKE CTPATETHYECKON MpPaBOBOW HIICOJIOTHH,
HAIPAaBJICHHOM HA UJICOJIOTUYECKYIO CIUIOUEHHOCTh TpaXk/iaH, (POPMHUPYIOLIUX JIEMOKPATHUECKOE
IIPaBOBOE rOCYJapCTBO.

Heab uccaenoBanusi. M3yunts BONPOC HAEOJIOTHMH, & UMEHHO: IIPaBOBOM MJI€OJOTHUH,
MOJIMTUYECKON UAECOIOTMH U UX B3aUMOCBSI3H.

OcHOBHBIE pe3y/IbTaThl HCCJIEI0BAHUSA.

«Ctpana 0e3 ujaeosoruu, — Kak 3ametui akaaemuk ['. B. OcunoB, — 310 yenoBek 6e3
MbICTei». Vneomornyeckuii BakyyM HEIOMYCTUM B CHCTEME OOIIECTBEHHBIX OTHOIICHUH,
MHOTHE peaIuy COBPEMEHHON AEMCTBUTEIBLHOCTU TPEOYIOT MHOTOYPOBHEBOT'O MJI€0JIOTUYECKOTO
OCMBICJICHHS, HE0OXonuM ujeonorndeckuii peneccanc. «Te3uc o Tom, 4yro Ha 3amane HET
U/ICOJIOTUU — ITO TpeAeIbHAas TIIyIocTh U 00MaH. OHa eCTh U IEHCTBYET O€30TKAa3HO.

Wneonorus — 910 cuctema onpeAeNeHHbIX MOHATHH, yOeXKIeHUH, peACTaBICHUH, UACH,
U/ICAIOB, XY/I0KECTBEHHBIX O0pa30B, HAYYHBIX TEOPHiA, BBIPA0OATHIBAEMBIX OOIECTBEHHBIM
CO3HaHWeM, OOJAJAIIIUX ONpPENSICHHON CHUJIOW BHYIIEHHS M MMEIOIIUX I03HaBaTEIbHO-
OLICHOYHOE, MOTHBALIMOHHOE, HOPMAaTHUBHOE 3HAUE€HUE B PETYJIUPOBAHUMU OOILECTBEHHBIX
OTHOLIEHHUH.

BBenenneM B HayuHbIi 00OpOT MOHSTHUS «UACOJOTHS» MBI 00s3aHBI (PPAHIY3CKOMY
dunocody Aunryany Jlyu Knony Hdectroty ne Tpacu (1754—1836), omybnukoBasiiemy B 1798
r. punocodckuit Tpyn «Memyap O CIIOCOOHOCTH MBIIUICHUS», KOTOPBIM Bhimen B 1801 r. mox
Ha3BaHUEM «DIJIEMEHTbl MJICOJOTMM». YUeHBI O0O0OCHOBaJl CEMAaHTHKY COOTBETCTBYIOILEIO
TEPMHHA I O0O3HAu€HHUs HAyKH, HMMEIOLIEH NpeaMeTOM H3yueHus HAEeHU, UX CBOICTBa,
3aKOHBI, OTHOILIEHHS CO 3HaKaMH, KOTOpbIe MX MpeAcTaBisitoT». [Ipu pazpaboTke 3TOi Hayku OH
UCIBITA] OINpeesieHHOe BIMsSHME (paHuy3ckux ¢unocopon, Takux kak I[Ibep XKan XKopxk
Kab6anuc (1757— 1808), mpocnaBuBimiics cBouM punocopckum TpynoM «OTHOLICHUS MEXIY
(U3UYECKOI0 ¥ HPABCTBEHHOIO MPHUPOJIOI0 YesoBeka», U ITheH bonHo ne Konmunbsk (1715—
1780), Tpyn kotoporo «OnbIT O MPOUCXOKIECHUH YEIIOBEUECKUX 3HAHUI» ChITpall BAXHYIO POJIb
B CTaHOBJIEHUH (paniry3ckoro IIpocsemnienus.

MHoroacnekTHast, MHTEpECHAs IUCKYCCUS O IOHITUM M1e0JIoTuu cocrosiiack B 2009 r. B
IlenTpe mnpoOieMHOro aHaiM3a U TOCYJAapPCTBEHHO-YNPABICHUECKOTO IMPOEKTHUPOBAHUS MpU
Otnenenun oOmecTBeHHbIX Hayk PAH, B KoTopoll ydacTBOBal M MNpEICTaBUTEIH NPaBOBOM
meicnu (B. b. Ucakos, H. M. Kazannes u ap.). O6parianoch BHUMaHHe Ha 3HAYCHHUE UJICOJIOTUN
KaK 0co00i (popMbl 00IIECTBEHHOTO CO3HAHUS, KaK JyXOBHOIO (JeHOMEHA, UTPAIOLIET0 BaXKHYIO
pOJIb B CTAHOBJIGHUH U PA3BUTUU CHCTEMBI OOIECTBEHHBIX OTHOLICHUH.

OOmuM HEeIOCTaTKOM COBPEMEHHBIX HAy4YHBIX TOJIKOBAaHMM MOHSTHS HJICOJIOTUU
ABISIETCS BechbMa aOCTpaKTHas WHTEpHpeTalys HICOJIOTMHM KaK TaKOBOM, HEZOCTaTOYHOE
BHUMaHUE K €€ BU10BOH, PyHKIIMOHATIbHON KOHKPETU3ALINH.

B ocHOBe mnpaBOBOro rocymapcTBa JOJDKHA OBITh HE TOJMTHYECKAs, a MpaBoOBas
UJE0JIOrHs, OTpaXkarouiasi 0ObEKTHUBHBIE MPABOBBIE MOTPEOHOCTH, MHTEPECHl Hapoja, HAIUU,
oOmiecTBa B II€JIOM, T. €. OOILIEHApOJHAsl MPaBOBasi UAEOJIOTHUS, ONPEAEIAIONIas CUCTEMHOCTh
rOoCy/IapCTBEHHOTO TIPaBOBOTO yrmpaBieHus, ero Qynkuuu. I[IpaBoBoe TroCymapcTBO Kak
IIPaBOBOM HJAEad — 3TO HE IOJUTUYECKAss KaTeropusi, ¢ KOTOPOM Mbl HHMKaK HE MOKEM
paccTaTtbcs. [IpuBBIKIIM TOBOPUTH: «pelIaeT NOJIUTHYECKAs BOJIs». B mpaBoBOM rocyaapcTse Bce
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pemiaeT He TMOJUTHYECKas, a IMpaBoBas BOJISI CaMOro HapoAa WIM €ro JIETUTUMHBIX
MpeCTaBUTENICH.

[IpaBoBOE TOCYIapCTBO — 3TO UHCTPYMEHT ISl PEUICHHUS TIPABOBBIX MPOOJIEM B CHCTEME
oOuiecTBeHHbIX OTHOIIEHUH. [loaTOMy, KOrja Mbl TOBOPHUM O TOCYAapCTBEHHOW HICOJIOTUU
MpPaBOBOTO TOCYAApCTBa, CJEIOBATEIbHO, MBI TOBOPUM O IPABOBOW HJICOJIOTHHU. Y CHEIIHO
(GyHKIIMOHUPOBATh, PA3BUBATHCSI, COBEPILIEHCTBOBATHLCS MIPABOBOE FOCYAAPCTBO MOKET TOJIBKO B
MIPaBOBOM T10JI€ Ha 6a3e COOTBETCTBYIOIICH MPaBOBOW UJICOJIOTHH.

BripaboTke momHOMacmITabHOM, WACHHO IOCIIEIOBATEILHON IPABOBOM MJICOJIOTHH HE
CHOCOOCTBYET pOXKIEHHAas HAaIIUMH TICeBIoiaMOepasaMu Tak Has3bplBaeMasl JmOepTrapHas
KOHIenIus npaBa. KoHuenuus 3Ta UCXOAUT U3 MPHUOPUTETA JTUYHOCTH Iepela OOIIeCTBOM U
rOCy/IapCTBOM, JTMYHON CBOOOIbI, OCHOBHOHM aKIIEHT Jieliasi Ha €CTECTBEHHBIC, HEOTUYKIACMbIC
mpaBa uyenoBeka. Ilpy 93ToM mojuepkuMBaeTcs 3HAYEHHME AaBTOHOMHMM JIMYHOCTH, €€
HE3aBUCHMOCTH OT TOCYAApCTBA B TPAXKJAHCKOM OOIIIECTBE.

CrnpaBesIuBO MOXHO 3aMETHTbh, YTO IMOJUTHKA «IHOEpaIbHBIX pedopmaropoB» 1990-x
rT. ObUTa BapBapCKOil U O€30TBETCTBEHHOW B CBOEH OCHOBE. Y TBEPUBIIASICS B 3TH T'OJIbI MOJIEIb
OOIIECTBEHHOTO pa3BUTHs Ha 0asze 1mceBaonuOepanbHOro (pyHAaMeHTaau3Ma OTBEpraercs
OOJILIIMHCTBOM HAIIUX TpakaaH. Pa3BUTOE NpPaBOCO3HAHME HE MPUEMIIET <«JTUOEPATU3IMY,
JEMOPANIM3YIOMIMKA  HapoJ, KYJIbTUBHPYIOIIUNA  KOPBICTHBIE, OSTOMCTUYECKHE  MOTHBBI
OOIIECCTBCHHOTO TMOBEACHUS, MPHOPUTET JUYHOCTH IEpea OOIMECTBOM (ITOPOAMBIIAM CaMO
MOHSTHE YEJIOBEYECKOM JIMYHOCTU U 03 KOTOPOro 3Ta JMYHOCTh KaK TakoBas HE Morjia Obl
CyILIECTBOBATh), NIEJAIONIMNA TOTAJIHHBIM MEPUJIOM JOCTOMHCTBA JUYHOCTH JICHBIU, YACTHYIO
COOCTBEHHOCTh Ha 3€MJII0 «CBAIIEHHOW KOPOBOID», BOPOBCKON PHIHOK — IJIaBHOKOMAHYIOIIUM
B c(hepe IKOHOMUYECKUX OTHOILIECHUH, HATJIO CIEKYJIUPYIOUIUN TOHATHEM CBOOO/IBI.

BoiBoasbl. [IpaBoBas comumanu3anusi HAIIUX TpaXKAaH HYXKIAeTCd B CYIIECTBEHHBIX
KOPPEKTUBAX, MOKAa MX OTUYYXKIACHHE OT MIpaBsied OPUIIMAIHLHOM BJIACTU HE 3aILIO CIUIIKOM
JaJIeK0, HaKaIuIMBas JHEPryi0 IMPaBOMEPHOrO TpakJaHCKoro mnpotecta. Ha3zpenma ocrtpas
NOTPEOHOCTh B BBIPAOOTKE CTpPATErMYecKOW NPaBOBOM HAEOJOTMH, KOTOpas oOTBedajga Obl
UMBWIN3AIMOHHBIM BbI30BAM COBPEMEHHOCTH, IPOTPECCHUBHBIM YEJIOBEYECKUM TPAAUIUSAM,
MO3BOJIsIIa OBl MICOJOTUYECKUA CIUIOTUTH TpakaaH. be3 Takoil uaeosoruu HE MOXKET OBITh
JEecrocoOHOTO  TPaKJIaHCKOTO  OOIIecTBa, MOJUIMHHO  JEMOKPAaTHYECKOTO  IPAaBOBOTO
rocyJIapcTBa, CHEeNU(PUIECKON dYepTOH KOTOPOTO SBISIETCS €ro OTBETCTBEHHOCTh TEpe.
JUYHOCTHIO.

VIIK 328.184
COOTHOIEHME JIOBBU3MA U KOPPYIIIIUU B POCCHIMUCKOU DOEJAEPAIINA

Cyeopoe Hukuma Anexceesuu
Homownuk npokypopa Byoennoeckozo paitona 2opooa /loneuka
e-mail:nikitasuvoro2008@gmail.com

Oco0EHHOCTH 3aKOHOMATEIHLHOTO PETYJIMPOBAHUS COBPEMEHHOTO j000m3Ma B Poccunm
OTIpeNeNIAI0TCs €ro ucTopueil. AkTuBmu3alus 1006mu3ma B Poccuiickoit deneparuu npousonnia B
Havane 1990-x romoB. OHa mpuBena K BBIPAOOTKE psfa 3aKOHOMPOEKTOB, COAEpKAIIUX
KOHKpPETHBIE METOJBI JT0OOMCTCKOM aestenbHOCcTH B Poccuiickoit ®emepanuu, a TakkKe HUX
cratryc. B 1996 rony T'ocymapcrBennas Jlyma P® meiTasiack paccMOTpPETh IPOEKT
@denepanbHOro 3akoHa «O peryaupoBaHUM JIOOOMCTCKOM JEATENIbHOCTH B (elepaibHbIX
OopraHax rocyJIapCTBEHHOM BJIacTW», OJHAKO, OH ObLI OTO3BaH CYOBEKTOM 3aKOHOJATEIbHOM
unnnuatuBel. B 1997 rony B N'ocynapctBennyio Jymy P® Obu1 BHecEéH npoekT DenepaibHOToO
3akoHa «O TIPaBOBBIX OCHOBaxX JIOOOWCTCKOM JEeATEILHOCTH B (eaepalibHBIX OpraHax
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roCy/1apCTBEHHOW BIACTH», aBTOPBI KOTOPOT'O MPEANPUHSIIN MONBITKH OrPAaHUYUTh HHOCTPAHHOE
BO3JICUCTBUE HA IPUHATHE PELICHUsS] OpPraHaMH rOoCyJapCTBEHHOM BiacTh. OJHAKO, HU 3TOT
poeKT, HU MpoekT PDenepanbHOro 3akoHa «O JT0OOMCTCKON AEATENBHOCTH B (enepaabHbIX
OopraHax rocyJapCTBEHHOW BiacTH», BHECEHHBIM B I'ocynapctBennywo dymy B 2003 roay, He
OBLIN IPUHSATHI.

Bce mnonpITKM TOpUHATHS 3aKOHOB, KOTOpBIE pEryIHpOBaId Obl  JIOOOHCTCKYIO
JeSITeIbHOCTD, OBLIM HAIpaBlIeHbl HA CO3JAHHE COOTBETCTBYIOIIMX IPABOBBIX MEXaHH3MOB.
Opnaxo, B MOJIHOM Mepe OHU HE YUUTHIBAIM OCOOEHHOCTH POCCUIICKOT0 J1I000U3Ma.

Kak ormeuanu nekotopsie topuctel (C. B. BacunbseBa u japyrue), HeKOTOpbie chepbl
OOILIECTBEHHBIX OTHOLIEHUN B 00JacTH J1I0OOMpOBaHUS HE OTPAHUYMBAIOTCA CIEHUATbHBIM
pEryJIMpOBaHUEM HCKIIIOUUTENBHO JTOOOMCTCKON aeATenbHOCTH. Peub uuaér, Kk mpumepy, o
CBUJICTENLCKUX MMOKA3aHUSAX HA 3acCeJaHMsIX MMapIaMEeHTCKUX OpraHoB, O IIpaBe Ha oOpalleHue, o
JEeSITeIbHOCTH CPEICTB MAaccoBOW HMHGOpMAIMM, O BIOKEHUH (UHAHCOBBIX CPEICTB B
u30uparenabHble (OHIBI KaHIUAATOB Ha BHIOOPHBIEC JIOJDKHOCTH, O TO3UIMH HE3aBHCUMOTO
sKcrepTa. B ykasaHHBIX cdepax Takke BO3MOKEH PUCK OTCTaMBaHUS YacCTHBIX MHTepecoB. [lo
MHEHHUIO HEKOTOPBIX IOPHUCTOB, MPHUHSATHE CIELUUATBHOIO 3aKOHAa O J000M3Me He OToOpasuT
3HAUUTENIBHOE KOJIMYECTBO IPABOBBIX W HHCTUTYLUOHAJIBHBIX MEXAHU3MOB IPOJBUKECHUS
YACTHBIX HMHTEPECOB - BIMAHHE Ha OOIIECTBEHHO-MOIUTUYECKYIO >KM3Hb albTEPHATUBHBIX
OpraHu3alfil U ABWKEHHIA, IPAaBO HA OOpaIieHue.

@dopmoii B3aMMOACHCTBHS TOCYIapcTBa U TPakIaHCKOro obiiectBa B cepe OOpbOBI €
KOppYIIIMEH BBICTYIA€T pAacCMOTPEHHE OOpalleHuil TpaxaaH W  OpraHu3alui, B
rOCy/IapCTBEHHBIE OPraHbl, COAEPKAIUX WH(GOPMAILUIO O KOPPYIIUU. YKa3aHHbIE OoOpalleHus
BBICTYNAIOT MHAMKATOPaMHU KOPPYHLMOHHBIX PUCKOB B JESITEIBHOCTH OpPraHOB MyOIMYHOMI
BJIACTH, OCHOBOM MPHUHATUS YIPABIECHUYECKOrO PEIICHHUS IO MPOTHUBOACHCTBUIO KOPPYILUU.
Bwmecte ¢ Tem, oueBuaHA JTIOOOMCTCKAs COCTaBISIOMAsA. B poccHiiCKOM OOIIECTBE TOSBHIACH
HEOOXO/MMOCTh  YUPEXKAEHUS  HE3aBUCUMOM  OOIIECTBEHHOM  IKCHEPTH3bl  MPOEKTOB
HOPMAaTUBHBIX AaKTOB, KOTOPYIO HEOO0XOAMMO c(OopMHpOBaTH W3 4YHCIA CIEHUAINCTOB B
Pa3IMYHBIX OTpacisAX HAayKH, a TaKkKe MPAKTUKOB C YIPaBIEHYECKHUM ONBITOM, OOIIECTBEHHBIX
nesTened, rpaxaaH U ux oObenuHeHuil. HeoOxomgumo pazpaboTaTh MOPSAOK OCTaHOBKHU
HOJUIEeXKAIEr0 TMPaBOBOMY pErYJIMPOBAHUIO BONpOCa Ha OOLIECTBEHHYIO JKCIEPTH3Y, €ro
paccmoTpenust U oocyxaeHus. HyxxHo pa3paborarh peanbHble TapaHTUN MyOJUYHBIX YCIOBHM
peanu3ay OOLECTBEHHON 3KCIEPTU3bl MPOEKTOB HOPMATUBHBIX AaKTOB, HAAEIUTh €€ MPaBOM
Ha OeCNpensTCTBEHHOTO MOYYeHHUsI HE00X0IMMON HH(POPMAIIMH U3 JTF000T0 TOCYIapCTBEHHOTO
oprasa Ju00 OT CpeACTB MaccoBOM MH(POpPMALUU MO 00CYKIAEMOMY BOMNPOCY, OOECIIEUUTh €€
WHCTUTYLIMOHAJIBHYIO  HE3aBUCHUMOCTh.  PexoMeHmanuum  He3aBUCUMOW  OOIIECTBEHHOM
HKCHEPTHU3bI B 0053aTEILHOM MOPSI/IKE JOJKHBI pacCMaTpUBaThCs U 00CYKIaThCsl HA 3aceJaHMsIX
NapJaMEHTCKUX KOMHUCCHI U KOMHUTETOB C MOCIEAYIOUUM MPUHATUEM HUMU MOTHBHPOBAHHBIX
peLIeHUH, KOTOpble HEOOXOIUMO CBOEBPEMEHHO JOBOJUTH 1O CBEIEHHUS JIEMyTaToB Ha
MJICHApHBIX 3acefaHusx manat dexepansHoro CoOpanns PO Bo BpeMsi 00CYXIEHUS MPOEKTa
3aKOHOJATENIBHOIO aAKTa.

Heo6xoanmo paspabotaTe mpolenypy rnepecMoTpa paHee MPUHATHIX 3aKOHOAATENbHBIX
pelieHnit o MpUYMHAM KOPPYILUOHHOTO MOPSIKA.

WHBIM CyIIECTBEHHBIM MOMEHTOM BBICTYMAET Mpo0JieMa OTBETCTBEHHOCTH YJIEHOB
HE3aBUCHMON  OOIIECTBEHHON OKCHEepPTU3bl, CAHKIMOHHPOBABIIMX  HEMPABOMEPHYIO C
KOPPYNIIMOHHOW TOUKH 3pEHUS 3aKOHOIATENbHYIO aKIIHIO.

JIo66u3M KaK TOJUTHYECKUH MHCTUTYT IOJUTUYECKOM MOXET CYIIeCTBOBATh
HE3aBHCHMO OT YPOBHS 3aKOHOJATEJIBHOTO PETYJIMPOBAHMS HA Pa3HbIX YPOBHSX: OT MECTHOTO
CaMOYTIPABIICHUs 0 LIEHTPAJIN30BAHHOTO YIPABIICHUS, U NTEPEMENIATHCS CIECOM 3a CMELICHUEM
LIEHTPOB TPUHATHS TOCYAAPCTBEHHBIX (HAArOCYJapCTBEHHBIX) pemieHuil. Bmecre ¢ Tem,
71000613M KaK 3JIEMEHT MPaBOBOTO rOCYJapCTBa HE MOKET CYILECTBOBATh BHE MPAaBOBOro moJjsi. B
Poccuiickoit ®enepanuu  Hazpena HEOOXOAWMOCTh  3aKOHOJATEIBHOTO  PETYJIHPOBAHUS
71000MCTCKOM AEATENHHOCTH, OJTHAKO, ATO TPYAOEMKUN U pecypco3aTrpaTHbiii mpoiecc. Ceromans
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HEOOXOMMO Ha 3aKOHOJATEIbHOM NPOTUBOAEHUCTBOBATH KOPPYIIMOHHOMY J00O0M3MY U
pacHIUpATh BO3MOXKHOCTH JI00OM3Ma Kak HHCTPYMEHTa IEMOKPAaTHYECKHUX INPeoOpa3OBaHM.
Tonpko Toraa 1060M3M 1 KOPPYIIUS HE OYAYyT paccMaTpUBATHCS KAaK CHHOHHUMBI.

YK 316.483:341.231.12

CBA3b KOHIENIUA MPOUCXOKIEHUS ITIPABA M TUIIOB
ITPABOIIOHUMAHUA

Tumuenxo Céemnana I'ennaouesna
I'OY BIIO «/[oneykuii HayuOHAaIbHBLIL YHUBEPCUMEM )
e-mail:Svetlana.timchenko.99@mail.ru

[lonxonpl K NOHMMAHUIO MpaBa, €ro CYIIHOCTH M HA3HAYEHUIO BCETJa BBI3bIBAIU
MHOKECTBO CIIOPOB U Pa3HOIJIaCUH.

[Ipobnembl mpaBONOHMMAHUS OOYCJIOBJIEHBl HE TOJNBKO TEOPETUYECKOM, HO U
IIPAKTUYECKOW BaXXHOCTBIO, IIOCKOJIBKY IIPHHSATHE IOPUCTOM TOIO WM HHOIO THUIIA
IIPABOIIOHMMAHMsI  OKa3blBa€T pEUIAIOIIEee BO3JEHCTBUE MX Ha  METOIOJIOTMYECKYIO,
MHPOBO33PEHYECKYIO H EHHOCTHO-OPUEHTUPYIOINYIO TIO3ULIMIO.

[lenbro uccnenoBaHus SBISIETCS BBIABICHHUE CBA3M KOHLENIUI TPOUCXOXKACHUS IIpaBa U
IPUYMH MHOrooOpasusi THUIIOB IpaBoNOHMMaHUS. (OCOOEHHO OYEBUIHO 3TO BO3JEHCTBUE
HPOSIBIISIETCS Y IOPUCTOB, OCYIIECTBIISIONUX CBOKO MPO(ECCHOHANBHYIO EATeNbHOCTh B cepe
3aKOHOTBOpYECTBA W IIpaBOIpUMEHEHUs. B ropuanueckold Hayke 3a BCe BpeMs e€e
CYILIECTBOBAHMs CJIOXWINCH Pa3jInYHbIE THUIBI MpaBolnoHMMaHusA. Cpeau BceX TUIIOB MOYKHO
BBIJIETIUTh TPU OCHOBHBIX: 3TO HOPMATUBU3M, COLIMOJIOTUYECKUN U €CTECTBEHHO-TIPaBOBON. DTO
OCHOBHBIE TIOJXO/BI, OJHAKO, B UCTOPUHU IPABOBOU MBICIIU MOSBIISUIMCH Pa3INYHbIe KOHLECIIUH,
KOTOpBIE 3a4acTyl0 ObLIM OOYCIOBJIEHBI Y3KOUCTOPUYECKUMH KOHKPETHBIMHM IMOTPEOHOCTAMU
TeX MU MHBIX COLUAIbHBIX CHJ. Tak, HalpUMep, CYLIECTBOBaIa UCTOpUYECKas IIKOja IpaBa,
KoTopasi Bo3HUKJIa B nepBod Tpetu XIX B. B ['epmanum, ocraBaBuieiics pa3npoOreHHON
deonanpHON cTpaHOM co cnaboil Oypkyasweil. DTa mIKoja OTCTaMBaia JEWCTBOBABIIEE B
['epmanum (eonanpHOE MPaBO U 3aKPEIUIIEMOE UM PEaKIMOHHbIE (DEOAATBHO-KPETIOCTHUUECKHE
MHCTUTYTHI, PE3KO BBICTyNaja MPOTHB JIOOBIX HM3MEHEHHM M HOBBIX BESHUN, MOCKOJIbKY
COIJIACHO 3TOW TEOpUU IPaBoO 00pa3yeTcst caMo co00il, KaKk HallpUMep, CKIAABIBACTCS SA3BIK WU
BBIPACTACT IIOJIEBOM LIBETOK. B 3TOW CBSA3HU, XapaKTepU3ys UCTOPUYECKYIO IKOJIY IpaBa Mapkc
IMCajJ, YTO OHA <«IIOJUIOCTh CErOJMHSIIHETO JHS OIPaBIbIBACT IOUIOCTBIO BYEPAIIHETO,
...O0BSIBIIAET MATEKHBIM BCIKUN KPUK KPETOCTHBIX MPOTHUB KHYTA, €CIM TOJBKO 3TOT KHYT —
CTapblii, yHacleJOBaHHBIH HCTOPUYECKUI KHYT...». Takum o0Opa3om, SIBHO CYIIECTBYET
NOTPeOHOCTh CTPEMHUTHCS K HauOousblied OOBEKTUBHOCTH BO B3MNIAJaX Ha CYHIIHOCTh H
HazHaueHWe mpaBa. Pa3HooOpasue MOAXOJOB K TpaBy CBSA3aHHO, MPEXIE BCEro, ¢
OCOOEHHOCTSIMM €aMOro IpaBa, B Pe3yjbTaTe IO3HAHUS KOTOPOrO0 KaKOW-TO OJHOM rpymie
CBOMCTB IPUIACTCS JOMUHUPYIOLIEE 3HAUCHUE.

[IpaBo mpuHaANEKUT K YUCIY HE TOJIHKO Hambosee BaKHBIX, HO U HauboJee CII0KHBIX
o011ecTBEeHHBIX sBJIEeHUH. [IbITasich MOHATH, YTO TAKOE MPABO €Ille PUMCKHUE IOPUCTHI 00paIamu
BHHUMaHUE Ha TO, YTO IIPAaBO HE MCUEPMBIBAECTCS OJHUM KaKUM-THOO MPU3HAKOM WJIM 3HAUEHHUEM.
Bpsia nmu B 1eHCTBUTEIBHOCTH MBICIMMO BIIOJIHE COBEpIIeHHOE MpaBo. OHO Bceraa OyneT B ueM-
TO HEYJIOBJIIETBOPUTEIBHO, U TPEeOOBAaTh PAa3IMYHBIX M3MEHEHHH B 3aBUCUMOCTU OT YCJIOBUM
MecTa 1 BpeMeHH. [109ToMy B HayuHBIX LeNIX U B HHTepecax 3((EeKTUBHOIO MPaBOTBOPUYECTBA
ClIelyeT IIPUBETCTBOBATh Pa3HbIe MOAXOBI K IIPABY, Pa3HbIC ONPEAEICHUS NPaBa U CTPEMIICHHE
K UX CUHTE3Y B PaMKax €JUHOI0 IOHITHS.



44

VYyuThiBasi, 4YTO COJEp>KaHHE TMPABOCO3HAHMS TOCTOSHHO pa3BUBAETCI Ha OCHOBE
HCTOPUYECKH M3MEHSIOLIUXCSI OOIIECTBEHHBIX LIEHHOCTEH, TO U MPAaBOMOHUMAHUE TUHAMUYHO,
UMEET CBOMCTBO MPeoOpa3oBBIBATHCS, JIaXKe B paMKaX OJHOTO HAMpaBICHUS (THIA) MOSBISIOTCS
paznuuHble ero tedyeHus. C yueToM MHOKECTBEHHOCTH M Pa3HOHAINPABICHHOCTH Pa3IMYHBIX
TEOpUH W IIKOJ TPABONOHUMAHUs HEO0OXOJUMa HMX THUIIOJOTHS, Oa3upyromiascs Ha OCHOBHBIX
3Talax reHe3nca YeJI0BEUYECKOro CO3HaHUS U ITO3HAHMS B COLIMOKYJIbYTPHOM KOHTEKCTE, a TAKXKe
JaNbHEWINas KiIacCUpUKAlMs BHUIOB IPABOTIOHUMAHUS [0 TEPPUTOPHAILHOMY W HHBIM
KPUTEPUSIM.

[lo3HaHue npaBa HEPa3phIBHO CBSI3aHO C MO3HAHMEM MPOM3BOAHBIX OT HErO SBJICHUH U
OTPAXKAIIKUX UX KaTeropuil u noHATuid. K HUM OTHOCATCS MOMHUMO CYIIHOCTH U COAEpPKaHUS
npaBa, €ro pojb, (YHKIMH, HA3HAYCHHUE, MEXaHU3M MPABOBOTO PETYJIMPOBAHUSA, CUCTEMA TpaBa
Y IIPaBOBAsi CUCTEMA, a TAKKE HEKOTOPbIE APYTHE.

B ropuanueckoil Hayke CIOKMJIOCH HEMAJIO MOAXOAOB K IOHMMAaHMIO IpaBa. Bce oHu
OepyT 3a OCHOBY pa3lIMYHbIE ACMEKThl MpaBa. 3a4acTyl0 B HCTOPUU Pa3BUTUSA KOHIIETILIUN
NPAaBOTIOHUMAHUS PA3JIUYHBIC MIKOJIBI BCTYHNAIN B OCTPYIO KOH(PPOHTAIMIO IPYT C APYroM, HO,
Ha MO B3IJIS/, B IEJIOM 3TO ObUIO MOJE3HO Ui HAayKH, MOCKOJIbKY JaHHBIA (DaKT MO3BOJISII
[1y0’Ke TI03HaBaTh OTAEJbHbIE CTOPOHBI IIPAaBa B YCIOBUSAX OCTPON KPUTHKH.

Ha ceronnsamnuii 1eHp 3a7aya HAyKW JOJDKHA 3aKJIH0YAaThCs B YCTAHOBJIEHHHM YETKOTO
KPUTEPHsI, KOTOPHIA OBl TO3BOJMI OTACIHTH MOJIMHHOE TPABO OT MNPOM3BOJIA M APYTHX,
MEPEXOIHBIX K HeMY (opM, U JI0 TeX IMOop, MOKa HayKa 3TOT0 HE TOCTUTHET, Oy/IeT BOZMOKHOCTh
TPaKTOBATh B KAYECTBE MPaBa HEMPABOBBIC MPOIIECCHI FOPUTUUECKON TPAKTUKH.

[TogBoast UTOr, Kak BBIBOJ, MOKHO IMPEAJIONKUTh TPU OCHOBHBIX OTIPAaBHBIX IYHKTa K
($hopMHUPOBaHUIO HOBOTO MPABOIIOHUMAHUS:

1. IlpaBo — aBTOHOMHAas HOpPMAaTUBHAs CHCT€Ma, HMMEIOIIAas CBOIO COOCTBEHHYIO
LIEHHOCTb, CUCTEMA, IOCTPOEHHAsl Ha HayaJlax paBeHCTBA U CBOOO/IbI MHIUBU/IOB;

2. IlpaBonmoHMMaHUE OCHOBBIBAETCS Ha MPU3HAHUU CAMOW IIEHHOCTH ABTOHOMHOTO
MHAMBHU/IA KaK PaBHOTO C JIPYTUM CYOBEKTOM IpaBa. ITOT MHAMBUJA HaJAENseTcsl cBOOOION mpu
PEIIEHNN KacaloUIMXCs €ro eI U COOTBETCTBEHHO HECET NEPCOHAIBHYK0 OTBETCTBEHHOCTDH 32
IIOCJIEJICTBHSI CBOMX PELICHMIA;

3. ImeHHO mpaBo, a HE KOJUIEKTUB 00€CIeYrBaeT 3alUTy WHIWBH/IA C UCTIOIb30BAHUEM
Pa3HOO0pa3HbIX IOPUINYECKUX MTPOLIETYP U UHCTUTYTOB.

W uMeHHO B cuily TOTO, YTO MpPaBO SIBISETCS TJIABHBIM, PETYIUPYIOIIUM MEXaHU3MOM
BCEU rOCyITapCTBEHHOMN M 0OIIECTBEHHON KU3HH, BO3HUKAET MOTPEOHOCTh B HEOOXOIMMOCTH €0
riyooyaifiiero ocMmeicienus. UrHOprupoBaHUe MpaBa WM JETKOMBICIIEHHO K HEMY OTHOIIICHHE,
Bcerna OyAyT TpensTCTBUEM Ha MYTH CO3JaHUs OJaromojy4Horo, JAeMOKpPaTHYECKOro,
IIPOLBETAIOLIETO IOCYAApCTBa.

VIIK 342.2

3AKOHHOCTD, ITPABOBAS KYJIBTYPA U IPABOCO3HAHUE HACEJIEHUA
KAK ®YHAAMEHT
INOCTPOEHMUSA TPABOBOI'O I'OCYJAPCTBA

Txkauenxo Muxaun Muxaiiiosuu
I'OY BIIO «/loneykuii HayuoHanbHulil yHUGEPCUNIEN )
e-mail:mike.tkachenkol.8@gmail.com

ITocTanoBka mpooJiembl. Maes mpaBoBOro rocyJapcTBa JaBHO BOJIHYET YMbl MHOTHX
BBIJIAIOMINXCS PHIIOCO(DOB U IOPUCTOB-TIPAKTUKOB. CeronHs, 3Ta ujes KuBa 1o 0ojbIleii Mmepe B
BU/JIE UJICATbHOM 1I€JIH, AEKJIapUPyeMON B KOHCTUTYIIUSX Pa3HbIX TOCYIapCTB.
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Leasb ucciaenoBanus. BeinenuTs OCHOBHBIE COCTABISIOUIME IPABOBOIO TOCYAAPCTBA.
VY CTaHOBUTH POJIb 3aKOHHOCTH, ITPABOBOM KYJIBTYpBl M IIPABOCO3HAHUS B IPOLECCE MOCTPOCHUS
IIPaBOBOI'0 TOCY1apCTBa.

OcHOBHBIE pe3y/JIbTAThl HCCJIE0BAHNS.

OnHUM W3 YCIOBHMI CYHIECTBOBAHMS TOCYAApCTBA B €r0 COBPEMEHHOM IOHUMAaHUU
ABJISICTCA HAJIMYME DPAa3BUTOM HOPMATHBHO-NPABOBOIM 0a3bl, NOJHOIO CIEKTpa JAEHCTBYIOIIUX
3aKOHOB U IOJ[3aKOHHBIX aKTOB, PETYIHPYIOIUX OOIIECTBEHHbIE OTHOLICHUS BO3HUKAIOIINE B
obmectBe. Bo Bce BpeMeHa, Ha BCeX CTaIusX CBOErO Pa3BUTUS OOLIECTBO HYKIAIOCh B
npaBoBoi opranu3anuud. OCHOBOM TaKOW OpraHM3alUU SIBISETCS PEXAM 3aKOHHOCTH U
IPaBOMNOPSJIKA, a CTENEHb COOJIIOJCHMsI JAHHOIO PEeXHMa 3aBUCUT OT YPOBHSA INPaBOBOM
KYJBTYPBHI M IPABOCO3HAHUS OOIECTBA.

Ilon 3aKOHHOCTBIO MOHMMAETCsI OOLIECTBEHHO-NIOJUTHUYECKUI PEXHM, COCTOSILIUN B
TOCHOJCTBE MpaBa M 3aKOHA B OOIIECTBEHHOH >XHU3HU, HEYKOCHHTEIHHOM OCYIIECTBICHUU
OpeINUCcaHuil  NpPaBOBBIX HOPM  BCEMU  YYaCTHMKaMM  OOIIECTBEHHBIX  OTHOILEHHIH,
MoCJIeIOBaTeIbHOM  OOppO€ C MpaBOHAPYIICHUSIMH U TPOU3BOJIOM B JICSITEIBHOCTH
JOJDKHOCTHBIX JIUIL, B 00€CII€YeHNH TOPsIIKa U OPraHM30BAHHOCTHU B OOILIECTBE.

Taxxe, B IpaBOBOM rocy1apCcTBE 3aKOHHOCTh JOJDKHA COUETaTh B ce0e TaKUe YepThl KaK:
11eJ1ec000Pa3HOCTh, BCEOOLTHOCTh, BHICOKYIO CTENEHb a0CTPAKTHOCTH, OOBEKTUBHBIN Xapakrep,
3¢ (HEeKTHBHOCTD.

IIpaBoBas KynabTypa Tak)Ke BajkHa JUIsl IIOCTPOEHUSI PABOBOIO roCyNapcTBa, T.K. CTOUT
OCOOHSIKOM CpeH JPYTUX KYJIbTYPHBIX IIPOCTPAHCTB, , B TO K€ BpeMs, 00pa3yeT TECHYIO CBSI3b
C 3TUYECKON M IMOJUTHYECKOW KylIbTypamu. M3-3a CIOXKHOM CTPYKTYpbl IPaBOBOH KYJbTYpPbI
KpaliHe CJIOKHO JIaTh €d KOHKpeTHoe ompeneieHue. [1oaToMy, mpaBoBYIO KyJIbTypy CIEAyeT
paccMaTpuBaTh Kak:

1) IlokazaTesnb COCTOSHMSI IPaBOBOW JKM3HM JAHHOTO KOHKPETHOrO oOO0IlecTBa B
KOHKPETHBIN BPEMEHHOM IIPOMEKYTOK.

2) Yactp BceoOIEro KyJbTYpHOTO KOMILIEKCA, CUCTEMY LIEHHOCTEH B o0yiacTu mpasa,
BbIpaOOTAaHHYIO B JAHHOM KOHKPETHOM OOIIECTBE.

3) DTanoHHOE COCTOSHUE MAacCOBOI'0 U MHJMBUIYaJIbHOI'O MPABOCO3HAHUS, T.K. 3HAHUS U
ri1y0OKOe NMOHMMaHUE POJIM TOCYAapcTBa M MpaBa B >KU3HM OOILECTBA, TOTOBHOCTh CJIEJJOBATh
3TUM 3HAHUSM, COOOpa30BaHUE CBOETO MOBCEIHEBHOIO MOBEJACHHUS C JECUCTBYIOUIMM IPaBOM,
yBa)K€HHE K HAaKOTJIEHHBIM ITPaBOBBIM LIEHHOCTSIM

JUia ny4imiero IMOHUMaHUS TPaBOBOM KyJIbTyphl HEOOXOJHMMO pa3o0paTbCsi B €€
CTpyKType. B Hacrosiiee BpeMs JaHHas TeMsl SBISETCS TUCKYCCHOHHOM, ClIeZOBaTENIbHO, HE
CYILIECTBYET €IMHOTO MHEHHs 10 3TOMY Bompocy. Yaie Bcero, B IOpPUANYECKON JIMTEpaType
BBIJICJISAIOT CIIEAYIOIINE COCTABIISAIOLIHE:

1) [IpaBo 1 mpaBOCO3HAHUE;

2) 3aKOHHOCTb;

3) ["ocymapcTBEeHHO-TIPaBOBBIE HHCTHUTYTHI,

4) IOpunnueckue paxThl;

5) [IpaBOOTHOLICHUS U TIPAaBOMEPHBIE JCATEIILHOCTH CYOBEKTOB;

6) IOpuauyeckas Hayka;

[TopsiioK 3JIeMEHTOB B IaHHOM IepeyHe O0yCIIOBIIEH TE€M, YTO MPaBO M MPaBOCO3HAHUE
ABIIIOTCS TJIABHBIMU JJIEMEHTAaMU B TIPaBOBOM KyJIbType, TaKk KakK IIPaBOCO3HAHHE €CTh
OTpaKe€HHE MpaBa B CO3HAHUHU YEJIOBEKa, U (HOPMUPYETCS OHO MyTeM CYOBEKTHBHOM OLIEHKH
MIPaBOBOM HAYKHM M FOPUAMYECKON IMPAKTHKU. 3aKOHHOCThb, B CBOKO OYEpPE]b, YCTAHABIMBAET
npaBUia TOBEACHHS CyObeKTa BHYTPU MIPaBOBOM CHCTEMBL. [ ocylnapcTBEHHO-TIPABOBBIE
MHCTUTYTHl BBICTYNAIOT IUIOIMIAIKON AJis MOSBICHUS IOPUINYECKUX (PAKTOB, MOPOMKAAIOIINX
npaBooTHoUIeHus. HakoHel, opuandeckas Hayka U3y4aeT U CUCTeMaTU3UpYeT 3HAHMS O IpaBe,
dbopmupys 6a3y 3HaHUM, HEOOXOAUMYIO JIJIs TTOJTHOLIEHHOTO (POPMUPOBAHUS TPABOCO3HAHUS.

BbiBoabl. Takum 00pa3oM, 3aKOHHOCTb, IPABOCO3HAHUE U MTPABOBAsS KYJIbTYpPa SBISIOTCS
HEOTHEMJIEMBIMH COCTAaBJISIFOIIMMU [IPAaBOBOTO I'OCYJapCTBa, BHE 3aBUCHUMOCTH OT CTAaJMU €ro
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pasButHs. OnHako, HanOoJiee BaXHYIO POJb JIAHHBIE KaTErOPHM UTPAlOT UMEHHO B Ipoliecce
CTAaHOBJIGHUS TOCYJapcTBa Kak IPaBOBOr0. 3aKOHHOCTb 00ECHeYMBaeT HEOOXOIUMBbIN
HOPMATHBHBINA U UAC0JIOTHYECKUH (DyHIAMEHT TOCYAapCTBEHHOCTH, a pa3BUBAIOLIAsCS [TPABOBAs
KyJbTypa B CBOI OYepeab — YKpeIUIieT MOJOXKEHHE 3aKOHHOCTH, (opMuUpysS U YKperss
CO3HATENbHOE IPAXKIAHCKOE OOIIECTBO, JIJIsl KOTOPOTO MPABO — BBICIIAsI COLMAIBHAS IICHHOCTb.

YAK 316.483:341.231.12

AACHUIITIMHAPHAA OTBETCTBEHHOCTD JEITYTATOB HAPOJHOI'O
COBETA JOHEHHKOU HAPO/JHOMU PECIIYBJIMKHA

Ycenko Anexcanop Eezenvesuu
TI'OY BIIO «/loneukuii HayuoHANbHBLIL YHUBEPCUHIEN )
e-mail:usenko.alexandr97@mail.ru

Bompoc OTBETCTBEHHOCTM [J€IyTAaTOB SIBJISETCS aKTyaJbHbIM, IIOCKOJIBKY caMa
JEATEIbHOCTh  JICIyTaTOB  JIOJDKHA IPOXOAUTh B MHTEPECAaX  HACEIICHHs, KOTOpOE,
HEMOCPEACTBEHHO (opMuUpysl OpraHbl MpPEICTaBUTENBbHOM BIIACTH, HaJleeTcs Ha JOCTOMHOE
NPECTAaBICHUE CBOUX HMHTEPECOB W PEIICHHWE KOHKPETHBIX MpoOieM. OTBETCTBEHHOCTH K€ B
JAHHOM CJIydae sIBJIETCS TapaHTOM, OOECHEeYMBAIOLIMM IOJIEpKaHUE JOJKHOTO YPOBHS
npodeccuoHanu3Ma B JEMyTaTCKOM 1€ TeNbHOCTH.

Oco6oe MecTo B 3TOM BONPOCE 3aHMMaeT AMCLUIUIMHAPHAS OTBETCTBEHHOCTb, TaK Kak
OHA CBsI3aHAa C OCOOEHHOCTSIMH JEMYTAaTCKOM NEATEIbHOCTH, @ UMEHHO C €€ OTKPBITOCTBIO U
nyonmyHocThio. Ilpeamocwiiku  craTyca JemyraTa, HOMHMO IIPAaBOBBIX M IMOJUTHYECKUX
TpeOOBaHUI, BKJIIOYAIOT TaKXe W 3TUYECKHUE HOPMBI, COOJIIOJIEHUE KOTOPHIX HEOOXOIUMO Jist
T€X, KTO NPETEHAYeT OCYLIECTBJIATH JACMyTaTCKUE MoJHOMOuYus. OTBETCTBEHHOCTh 3a
HapyIIeHWEe STUYECKUX HOPM, 3aKPEIJICHHBIX B HOPMAaTUBHBIX aKTaX, SBJISETCS YaCThIO CUCTEMBI
OTBETCTBEHHOCTH JEIyTaTa Kak 4WiICHa INpEeACTaBUTEIBHOIO OpraHa. B Hacrosiiee BpeMs B
JEHCTBYIOIIEM 3aKOHOJATENbCTBE, K COXKAJIEHHIO, OTCYTCTBYeT J((EKTHBHBIH MEXaHHU3M,
MO3BOJIAIOIINN NIOEPKUBATh TUCHUIUIMHY JENyTaTa Ha JOJDKHOM YPOBHE.

CornacHO JOKTpUHE, JUCHMIUIMHApHAs OTBETCTBEHHOCTh JlemyTraTa — 3TO BHJ
IOPUANYECKON OTBETCTBEHHOCTH, HACTYNAKOUIMI 3a HapylIEHWEe HOPM pErJIaMEHTa OpraHa
IPEJICTaBUTEIbHON BIAcCTH JIMOO JEMyTAaTCKOM ATHKU W BbIpAXKAIOIIHMICS B MPUMEHEHUU MeEp
JUCLUIUINHAPHOTO  BO3JEHCTBHA, IEPEYEHb KOTOPBIX  YCTAHABIUBAETCS  PETJIaMEHTOM
COOTBETCTBYIOIIETO IIPEICTABUTEIBHOTO OPraHa

ITpoens ananu3 Koncrtutymuu [lonenkoit Haponnoit Pecnyonuku, 3akona JloHenkoit
Haponuoit Pecnyommku «o craryce nemyrata Hapomnoro Cosera [onemnkoit Hapomnoit
Pecny6nukny», a taxxke Permamenta Hapomnoro Cosera Jloneuxoit Hapoamoit PecryGmuku,
HOPM O JUCIUIUINHAPHON OTBETCTBEHHOCTH HE BBISABIICHO.

B cr. 15 3akona [loneuxoit Hapongnoii PecnyOnuku «o craryce aemyrata HaponHoro
Cogera Jlonenxoii Hapoanoit Pecriy6nuku» ykazano, uto gaenyrat Hapoanoro Cosera o0si3aH
coOirofaTh 3TUYECKHME HOPMBI, a OTBETCTBEHHOCTh 3a HapylleHue aenyratom Haponnoro
CoBera yka3zaHHBIX HOpM YycraHaBiauBaeTcs Permamentom Hapoanoro Cosera JloHenkon
Hapoanoit PecriyGnuxu.

B cBoro ouepenp, B 11. 8 4. 1 cr. 83 Pernamenta Haponnoro Cosera [lonenkoit HapogHoit
Pecniyoimuku ompeneneno, uro aemyrar Hapognoro Coseta Jlonenkoit Hapomanoit Pecry6mmku
00s13aH coOoaaTh TpeOOBaHUS TPYAOBOM JUCIUILIUHBI M HOPMBI JIEYTaTCKOM 3TUKHU, OHAKO
Ha JJaHHBII MOMEHT IpaBUJIa JAEMyTaTCKOW ATUKH HaXOAATCS B pa3paboTKe.

Tak, Bo BTOpHHK, 3 ceHTs0ps 2019 rona, cocrosumoch 3acenanue Komurera Haponnoro
CoBera mo »atuke, Permamenty u opranmzamuu pabotsl Hapomnoro Cosera [loHerkoi
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Hapoanoit PecyOnuku, Ha KOTOpOM HapiaMEeHTapuu OOCYIWIIM MPOEKT MpaBHII JIEMyTaTCKON
ITHUKHU.

[Ipencenatens Komurera Hatames Ilimenunynas, kortopast sBIseTCS pa3padOTUMKOM
IpoeKTa, pacckasana npecc-ciyx0e Hapoanoro Cosera 00 ero nensx u cytd.  «JlaHHBIH
JOKYMEHT OyJeT OmNpeAessTh HE TOJIbKO IMOPSJOK PACCMOTPEHHs BOIPOCOB, CBSA3aHHBIX CO
CllydyassMM HapylleHHs JeNyTaToM YCTaHOBJIEHHbIX HOPM M TpeOOBaHMH, HO U Mepy
OTBETCTBEHHOCTH 3a Takue HapymieHus. [lapiramenTtapuii 00s3aH BO3AEP)KUBATHCS OT JACHCTBHIA,
KOTOpbIE MOTYT HAHECTH BpEJ €ro aBTOPUTETY, a TAKXKE MapJIaMEHTy B LEJIOM, 4TO Oyner
3aKpEIUICHO B OJJHOM M3 IIEPBBIX IIYHKTOB IIPaBUI», — paccKa3aja JemyTar.

B cBsA3M ¢ oTHM, Ipennarar 3aKpenuTh B NPaBUIIAX JENYTaTCKOM 3TUKU IOHATHE MEp
JUCLUIUIMHAPHON OTBETCTBEHHOCTM M caMU Mephl. Jlnama3oH MO)KeT OBbIThb J0CTaTOYHO
LIMPOKUM: OT JIMLICHMS CJIOBA, 3aMEYaHHUs, BHIOBOPA 10 BBIIBOPEHHUS U3 3ajla 3aCE€NaHMM, Kak
3TO JIeNaeTcsl B HEKOTOPHIX CTpaHax. A B KpalHHX cClydasx MOJEe3HO ObUIO OBl 3aKpernuTh
BO3MO)XKHOCTb MHHULIMMPOBAHUS MIPOLEAYPHl JIMIIEHUS [ENyTaTCKOro MaHzaaTa B pe3yJbTare
BUHOBHO COBEpPILEHHBIX JEMCTBUM, (DAKT KOTOPHIX YCTAHABIMBAETCS IPEICTABUTEIbHBIM
OpraHoM.

CunuTatro, YTO HAIMYUE JOJDKHOW CHUCTEMBl CAHKIUH OKaXeT IUCHUILIMHUPYIOUIUI
s¢¢ext Ha aenyraToB. OTBETCTBEHHOCTh MapjaMEHTapueB Mepes MPEJCTaBUTEIbHBIM OPraHOM
BJIACTU U M30UpATEISIMU BIIOJHE ONpPABJaHHA M BBITEKAET U3 IPUPOJIbI JEMYTaTCKOTO MaHJaTa.
BausiHue rpaxaaH Ha JeSTEIbHOCTh JEMYTaTOB M €€ KOHTPOJb, a Takke HeoOXOIUMOCTh
YCTAaHOBJEHHSI ~ MX  OTBETCTBEHHOCTH  MpeloNpenenstorcs  (QyHKuMed  HapoaHOTO
IPECTaBUTEINIbCTBA, 3aAKIJIIOYAIOILEICS B [TOIZIEPKAHUU TECHON CBS3U C OOILIECTBOM.

YK 342.1

3HAYEHHUE H POJIb TIPABOOBPA3OBAHMSI B PET'YINPOBAHUUA
OBLECTBEHHbBIX OTHOIIEHUU HA COBPEMEHHOM DTAIIE

Yemunoea Anacmacua IOpveena
I'OY BIIO «/loneykuii HayuoHaabHBLIL YHUBEPCUNIEM )
e-mail:kepnedremlet@gmail.com

IlocTtanoBka mnpodaembl. B coBpemMeHHON IOpUAMYECKON JOKTpUHE Mpodieme
IpaBooOpazoBaHMsl yJeNseTcsl SIBHO HEJOCTaTOYHOe BHUMaHMe. Bmecte ¢ Tem, Ha QoHe
CJIOKHBIX TEHJIEHIIMN M 3aKOHOMEPHOCTEH Pa3BUTUSI COBPEMEHHOTO OOIIeCTBa, Oosee rrybokoe
U3y4eHHE 3TOr0 BOIPOCA CTAHOBHUTCS OCOOEHHO AKTYallbHBIM, TEOPETUUYECKU U TNPAKTHUECKU
3Ha4yuMbIM. Ha 3TOM BO MHOTOM CTpOMTCS HAYyYHOCTh IPABOBOM IMOJIMTUKU U COOTBETCTBEHHO
3 PEKTUBHOCTH MPABOTBOPUECTBA U IIPABOPEATH3AINH, T. €. TeX (OpM MPaBOBON JAESITEIBHOCTH,
KOTOpPbIE HEMOCPEICTBEHHO U AKTUBHO BJIMSIOT Ha XOJI OOIIECTBEHHOM KHU3HH B LIEJIOM.

Heab uccnenoBanusi. Ha ocHOBe aHanM3a Hay4yHOH JIMTEPATyphl ONPENEIINTh 3HAYCHUE
U pOJib NMpaBoOOpa30BaHUS B PETYIUPOBAHMM OOIIECTBEHHBIX OTHOIICHHH HA COBPEMEHHOM
JTarne.

OcHoOBHbBIE pe3yJIbTATHI HCCIeI0BAHUS.

OOmiecTBO B HacTofAllee BpeMsi TpaHCHOPMUPOBAIOCH W3  MOHOCOIIHAIIBHOTO
0o0pa3oBaHUsl B MOJUCOLHUAIBHBIA, MHOTOYPOBHEBBIH M TiIyOoko auddepeHnnpoBaHHbIN
OpraHu3M, CKJIQJbIBAIOIINUNACA U3 MHOTOUYHCJIEHHBIX ABTOHOMHBIX KOMIUIEKCHBIX COIIMAJIbHBIX
CHCTEM U CyOCHCTEM CO CBOMMH MHTEpecaMu, 00pa3liaMy CyOKYJIbTYpPbI, B TOM YHCJIE IPAaBOBOM
CyOKynbTypbl. B cBA3M ¢ 3TUMHU npeoOpa3oBaHUAMHU MPABO HAMOJIHIETCS HOBBIM COZAEP)KaHUEM
(MeHsieTcst ero 00pa3, IOPUANYECKUN aITOPUTM), CKIIAILIBAIOTCS €r0 HOBBIE ()OPMBI (M3MEHSIETCS
UX NepeyeHb, (QyHKIMOHAIbHBIE apaMeTphl). B HacTosiee BpeMs B IOPUCHPYICHIMU €lIe He
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UCCIieIoOBaHa B JIOJDKHOM Mepe mpoOieMa B3aHMMOACUCTBHUS  €CTECTBEHHO-COLMAIBHOTO
(CIIOHTAHHOI'0) M IUIAHOMEPHO-CO3HATEJIBHOI'O (PAaLMOHAIBHOI0) THUIIOB MPAaBOOOPA30BAHUS.
DOTOT BOMPOC MPUMEHHUTEIHHO K TMpodiieMe co3maHusi cOATaHCHUPOBAHHOW U CTaOWMIBHOU
IIPaBOBOM CHCTEMBI OOIIECTBA €IIe TOJIBKO HAMEYAETCSl U, HECCOMHEHHO, TpeOyeT NalbHEeHIIero
U3y4eHHsI, 0COOEHHO B CHIIy TOTO, YTO MPABO 3TO B MEPBYIO OUEPEb COLMAIBHOE SIBJICHUE, U B
KayecTBE MCTUHHO BCEOOLIEro IOBEIEHUS OHO CIOCOOHO BO3HUKHYTh TOJBKO IpU
aKKyMYJIMPOBAaHUU IIPABOOOPa3yIOIIell akTHBHOCTH KaK IOCyJIapCcTBa B JIMIE €r0 KOMIIETEHTHBIX
OpraHOB BJIACTH, TAK U CYOBEKTOB IPAXKAAHCKOI0 OOIIECTBA.

TpaauumoHHONW MOXXHO CUMTATh TOYKY 3PEHHUS O TOM, UYTO MPAaBOOOpPA30BAHKE BKIIIOYACT
IIPaBOTBOPUYECTBO U 3aBEPIIACTCA UM, COUETAeT B ceOe OOBEKTHUBHBINA M CYyOBEKTHUBHBIN 3TaIlbI.
OpHako 3TOT BapuUaHT B HEKOTOPOM CTENEHUM HUBEIHMPYET CaMOCTOSTENBHOCTh KaTErOpHU
IpaBoOOpa30BaHMsl KaK TaKOBOM, (aKTMUYECKH OTPHUILIAET €€ 3BPUCTUYECKOE 3HAYEHUE U TeM
CaMbIM HEMHOTHMM OTJIMYAaeTCS OT TOJXOAOB, CBS3BIBAIONIMX (DAaKT TIOSABICHUS IpaBa
UCKJIFOUUTENFHO ¢ O(pULMaIbHON BIACThIO U TOCYAApCTBEHHBIM CaHKLMOHHUpOBaHUEM. JIuib B
OTJIEIbHBIX TEOPETUYECKUX MO3ULUAX HAOII0JaeTcs MONBITKA MPOJIEMOHCTPUPOBATE MIPOOIEMY
IPaBOre€He3a MCXOJ U3 UAECHU KOMILJIEMEHTapHOCTH, COaJaHCUPOBAHHOCTU MPaBOOOpa3yIOLIUX
HCTOYHHUKOB M WX OOBEKTUBHOW B3aWMOCBS3HM, HO KaKOTO-JIMOO yOeIuTeNbHOr0 00OCHOBaHHS
3TOT MOJXOJ IOKa HE MoJy4yws. BMecTe ¢ TeM MMEHHO C HUM MOKET OBbITh CBS3aHO CO3JJaHHE
OOBEKTHBHON HAaydyHOW KapTHHBI Tmpouecca (opMUpOBaHUS TpaBa, COOTBETCTBYIOLICH
COBPEMEHHBIM IIPEJCTABICHUSM O 3aKOHOMEPHOCTSX COLMAIBHOI'O Pa3BUTHS.

Ha coBpemeHHOM »3Tame pa3BuUTUS OOIECTBA Ba)XXKHO CO3/4aBaTh IPEANOCBUIKH JUIs
KOMIUJIEMEHTAPHOTO  B3aUMOJCWCTBUS JABYX BEIYyLIMX BEKTOPOB B IPaBOOOpa30OBAHUU:
CIOHTAaHHOTO M TUTAHOMEPHO-CO3HATENFHOr0. B OOHOBICHHOW KOHIETIIMU TPAaBOOOpA30BAHUS
HE00XO0/IMMO YUUTBIBaTh, KaK €CTECTBEHHO-COL[MAJIbHOE HAYaJlo B Ipoliecce 00pa3oBaHMsl I1paBa,
TaK ¥ POJb 3aKOHOJATENs B MpPOIEcCce CO3JaHHs HEOOXOIMMBIX OOIIECTBY IMPABOBBIX HOPM
(pauMoHanpHOE Hayajo), TJe MpPaBO MPEACTaeT Kak pe3yabTaT CO3HATEIbHOM M IUIaHOMEPHO
OCYILIECTBIISIEMOU IS TETbHOCTH.

ITpaBooOpazoBaHre — ABYEIMHBIH Mpoliecc GOPMHUPOBAHUS IPABOBBIX HOPM, B KOTOPOM
IpUpo/a COLMyMa U pPa3yM 3aKOHOJATeNs pa3BUBAIOTCS B IOCTOSTHHOM B3aUMOJICHCTBUU U
neperuieTeHny. B paBoBoOii )KHM3HU €CTh JIBa HICTOUHUKA BO3HUKHOBEHUS IpaBa (00bEKTUBHBIN 1
CyOBEKTUBHBIN), B3aMMHO JOTMOJIHSIOMIUX APYr Apyra B XOJ€ MPaBOBOW SBOJIIONHMH. JTO JBa
TUIIA TPaBOOOPA30OBATENBHBIX MOJIENIEH, OT YCTAHOBJIEHHUS MEXIYy KOTOPHIMU 3((EKTUBHO
(GYHKIIMOHUPYIOLIEH CUCTEMBl B3aMMOCBA3€H (IMOCPEICTBOM MEXAHHU3MOB «BOCXOSIIECH» U
«HUCXOAALIEH»  JerutumManuu)  OyZeT BO  MHOIOM  3aBHUCEThb  INPOJYKTUBHOCTh
(pe3ynpTaTUBHOCTD) OO0IIEH (MHTETpaIbHOW) MPaBOOOpa30BaTEIbHOM aKTUBHOCTH TOCYIapcTBa
U 0011IecTBa.

JlocTurayTh 3TOr0 OanaHca MOKHO MPH OMOIIM pa3yMHOW NMPaBOBOW MOJIUTHUKH, CO3/1aB
COOTBETCTBYIOIIME YCIOBHUS M HMX KOMIUIEMEHTApHOTO B3aUMOJEHCTBUSA. OTO IO3BOJIUT
o0ecreunTh ONTUMYM IIPaBOBOTO PETyJIHMPOBAHMS M Ha JSTOW OCHOBE CTAaOMJIBHOCTH B
COLMAJIBHO-TIPABOBOM cucTeMe. Pa3BuTHE pa3iIMYHBIX CIOCOOOB MpaBOOOpa3zoBaHMs OyjaeT
CHOCOOCTBOBATH 1IEJIOCTHOMY M TAPMOHMYHOMY Pa3BUTHIO ITPABOBOM CHCTEMBI OOIIECTBA.

BoiBoabl. Teopusi HE MOXKET CUMTATHCS COBEPIIEHHOW, €CIM OHA HE OCBEILAeT BCEro
MHOTr000pa3usi TMHAMUYHOM COIMaNbHOM >KM3HU. EciM peub ueT 0 co3aHuM YHHUBEpCAIbHON
MOJIeJIM, TO3BOJISIONIEH MOHMMATh MPaBOOOpa30BATENbHBIM TPOIECC U  OCYIIECTBISATH
NPaBOTBOPUYECKUI MpOIEcC, O BBIIEICHUU XapaKTEPHBIX CBOICTB, CTAOMIBHBIX CTPYKTYP,
3aKOHOMEPHBIX CBSI3€il, B COOTBETCTBHH C KOTOPBIMHU JOKHO IPOUCXOAUTH NMPABOTBOPUECTBO,
TO HEOOXOIUMO OOBEKTHUBHO OTpPAXaTh BCE peajbHBbIE MPOIECCHI, MPOTEKAIOUINE B CIOKHOU
counanbHON cucteme. Yem rinydxke M Oojiee BCECTOPOHHE IMO3HAHA COILMANIbHAs Cpena, 4em
panroHajJbHEee HCIOJIb30BaHBI JOOBITHIE 3HAHUS, YeM B OoJbLIed Mepe OHM IOKa3bIBAaIOT
JUHAMUKY OTOM cCpelbl, TEM BbIIIE TEOPETUYECKUH YpOBEHb IIPaBOTBOPUYECTBA, TEM
3peKTHBHEE JAEHCTBHE MPABOBBIX HOPM, TEM YCHEIIHEe OCTH)KEHHE Lelel MpaBOBOTO
pEryInpOBaHuUs.
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COOTHOIIEHUE NOHATUN « COBCTBEHHOCTb» U «(ITPABO
COBCTBEHHOCTH»

Yypaxoea Enena Anexcanopoena
I'OY BIIO «/loneykuii HayuoHAIbHBLIL YHUBEPCUMEM )
lenkadn85@gmail.com

ITocTtanoBka mpoOJsiembl. B Hay4yHO#l snuTepaType pa3iM4yHOrO IEepuoja yAeNsuIoCh
JIOCTaTOYHO IMPHCTAIbHOE BHUMAHHME COOTHOIICHHUIO TAKUX TMOHSTUH, KaK «COOCTBEHHOCTH» U
PaBO COOCTBEHHOCTU». DTO O00YCIOBIEHO TE€M, YTO TOUHOE OIpE/eiIeHHE YKAa3aHHbBIX MOHITUN
MO3BOJISIET OIPEENIUTh, YTO TaKOE MPaBO COOCTBEHHOCTH, €r0 MECTO B CHUCTEME OOLIMX IMpaB
bu3NYECKUX U FOPUANYECKUX JIUII, a TAK)KE TIOHATH MTPABOBYIO CYIIHOCTh YKa3aHHOTO MpaBa.

Henbr wucciaenoBanmus. Llenpio HacTOSIIEro MCCIEAOBAaHUS SIBISIETCS INPOBEACHUE
KOMIUIEKCHOTO aHalli3a HAyYHOW JINTEepaTyphl U ACHCTBYIOLIETO 3aKOHOJATENLCTBA 110 BOIIPOCY
COOTHOIICHUS TIOHATHN «COOCTBEHHOCTBY» H «IIPAaBO COOCTBEHHOCTH.

OcHoBHbIe pe3yabTaThl ucciaenoBanusa. A.B. Popkuk, roBops 00 yka3aHHOM
COOTHOIIEHUH, OTMEYaeT, YTO TMOHITHA «COOCTBEHHOCTB» M «IIPaBO COOCTBEHHOCTH
COOTHOCATCA JIPYT C APYroM Kak opma M COoAep)KaHHE OJHOTO M TOrO K€ SBICHHUS. ABTOp
YTBEp)KIAeT, COOCTBEHHOCTb SBIISICTCS OAHOH W3 (hopM OOIIECTBEHHBIX M CYIIECTBEHHBIX
MIPABOOTHOLICHH, a MPaBO COOCTBEHHOCTH SIBJIIETCS HEMOCPEICTBEHHO COBOKYIMHOCTH HOPM
[IpaBa, HANpaBJICHHBIX HAa YpPEryJIMpOBaHUE TAaKUX OTHOLIEHWH, B TOM YHCJE OIpeAesieHUuE
MIPaBOBOTO PEXHMMa MMYIIECTBA, YCTAHOBIIEHHWE CIIOCOOOB M MOMEHTOB IMPHOOPETEHHUs IMpaBa
COOCTBEHHOCTH U T.JI.

Mei pa3aenseM Touky 3peHust A.B. Pepkuka u cautaem, 4To MOHATHS «COOCTBEHHOCTBY U
«IIpaBO COOCTBEHHOCTH) HE MOTYT IOJIHOIIEHHO CYIIECTBOBATh U PEAIN30BbIBATHCS Ha MPAKTUKE
Jpyr 6e3 qpyra, MOCKOJIbKY OHM TECHO B3aUMOCBS3aHbI MEXy COOOM.

Ananornunoil mozuuuu A.B. Pebkuka npuaepkuBaercss M Takue ydeHble, kak JI. P.
KOn6epauna u /1. P. Jlareimosa. [lo ux MHEHHIO, COOCTBEHHOCTh CIEAYyET paccMaTpuBaTh Kak
0coOble  COLIMAIbHO-’KOHOMMYECKHE OTHOIIEHMsS, BO3HUKAIOIIME MEXAY Ppa3InyHbIMU
CyObeKTaMHu B CBSI3M C NMPUMEHEHMEM MaTepUalIbHBIX OJar, a camo IpaBO COOCTBEHHOCTH — B
KauyeCcTBE MPABOBOr0 3aKPEIIEHUS TAKUX NTPAaBOOTHOILIEHUH.

3acnykMBaeT BHMMAaHUS TOT (DaKT, YTO MPU HEOJHOKPATHOM YIIOMHUHAHUHU TEPMHHA
«COOCTBEHHOCTH)» B Pa3IMYHBIX HOPMATHUBHBIX MPABOBBIX aKTaX, Ha 3aKOHOJATEILHOM YpPOBHE
OTCYTCTBYET 3aKpEIUIEHHE CaMOro IMOHSTHS «COOCTBEHHOCTB». B CBsI3M ¢ 3TUM, B HayuyHBIX
Kpyrax ITUCKYCCUM O TOM, YTO K€ CJeIyeT MOHMMAaTh IO0J «COOCTBEHHOCTBIO» SBIISIOTCS
AKTyaJIbHBIMH YK€ JUTUTEIILHOE BPEMSI.

Tak, manpumep, A.Jl. JlebemeBa yTBepkmaer, 4uro B Hambosee 00meM BHJIE TIPaBO
COOCTBEHHOCTH CJIeyeT TIOHMMaTh KaK «...IOpUIMYECKOE PpEeryJdpoBaHUE IPOLECCOB
MIPUCBOCHUS U MCIIOIH30BAHMSI CYObEKTaMU MaTepUaIbHBIX Omary.

B cBoio ouepenp O.A. XaryHieBa B CBOMX pa0oTax OTMEYaeT, YTO  IPaBOBOE
3aKperuieHue 3a CyOBEKTOM  MPAaBOOTHOLICHUH  NPUHAAIESKALIETO €My HMYIIECTBa
(COOCTBEHHOCTH) |, Kak CJIEACTBHE, HAJCJIICHHE €ro 3BaHUEM COOCTBEHHHKA; ITPABOBOE
yperyJiupoBaHUe MOBEACHUs COOCTBEHHMKA, a TaKXKE ONpENeIeHHue ero mpaB M 00s3aHHOCTEIH;
[IPEIOCTaB/IEHUE IPAaBOBOM 3alllUThl NpaBaM M HHTEpecaM COOCTBEHHHMKA OT HE3aKOHHBIX
HOCATATENbCTB CO CTOPOHBI TPETHHUX JIULI.

Nmes B Buay ykaszannele ¢ynkiun, O.A. XaryHieBa mnojpasfenser MpaBo
COOCTBEHHOCTH Ha JIBE KATETOPHUH, OXapaKTEPU30BaTh KOTOPBIE MOXKHO CIETYIOIIUM 00pa3oM:

I. B OOBEKTMBHOM CMBICIIE TPaBO COOCTBEHHOCTH TIPEJACTaBIsACT  COOOM
«...TPAHCOTPACIIEBOM WHCTUTYT C COBOKYIMHOCTBHIO MNPUHIIMIIOB, NPABOBBIX HOPM U OOBIYAEB,
PErylUpYIOIIMX OTHOIICHHS COOCTBEHHHMKA C JAPYTUMHU JIMIIAMH 10 [OBOJY BJaJleHUS,
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MMOJIb30BaHU, PACIIOPSDKCHUA U YIIPABJICHUS UMYIICCTBOM B HCIIAX MOJTYUYCHUSA MATCPUATIbHBIX
WIN UHBIX OJ1ar»;

2. B CyOBEKTUBHOM CMBICJIE ITPABO COOCTBEHHOCTH MPEICTABIISAET COOOH «...BO3MOKHOCTh
COBEpILIEHMsI MO0 HECOBEpIICHUS JIMLOM, KOTOPO€ B YCTAaHOBJIEHHBIX 3aKOHOM Ipejenax
oOmamaer cBOOOMON BOJNM W HMHTEpeca, JIOOBIX MACWCTBUI Hal NPHHAICKALIM €My
UMYIIECTBOM Ha OCHOBAHHWM OOBEKTUBHOIO IIpaBa, a TaKKe IPUHLIUIIOB WIK 0OblYaeB
OOIIECTBEHHOTO TOBEACHUS», MOATBEPKAAaeMast «...00583aHHOCTHIO TPETHUX JIMIl HE HApYIIATh
IIPaBOMOYHMS U 3aKOHHBIE UHTEPECHI COOCTBEHHHMKA U FapaHTUPYETCsl MepaMU rocy1apCTBEHHOIO
HNPUHYKICHUAS.

IIpuBeneHHbIE MOAXO0/IbI K ONPEIETICHUIO ITpaBa COOCTBEHHOCTH KOCBEHHO YIIOMUHAIOT U
COJIEpKaHUE pPacCMATPUBAEMOrO IpaBa, KOTOPOE, B COOTBETCTBUU C MyHKTOM | cratbu 209
I'paxxnanckoro koxekca P®, Bxitoyaer B ceOs NpaBOMOYMS BIAJECHHS, MOJIb30BAHUSA U
pacrnopsKEHHUS.

BoiBoabl. Takum  00pa3oMm, MpaBO COOCTBEHHOCTH  SIBJIIETCS  IOPHIMYECKU
3aKPCIUVICHHBIMU COLMAJIbHO-O3KOHOMUWYCCKHUMU IIPAaBOOTHOLICHUAMMU, BKIKOYad TEM CaMbIM
SKOHOMHYECKYIO KaTEropui0 «COOCTBEHHOCTb» B IpaBoBoe moje. CienoBaTenbHO, IPaBoO
COOCTBEHHOCTH CJICIYeT paccMaTpuBaTh C JBYX IO3UIUH: OOBEKTUBHOTO M CYOBEKTHBHOTO
cMmbiciia. B 0OBEeKTMBHOM cMbICIE NpPaBO COOCTBEHHOCTH NpEACTaBIseT co0oil cucremy
IMPaBOBbLIX HOpM, PCriIaMCHTHPYIOIIUX OTHOLICHUA IIO BJIAACHUIO, II0JIB30BAHUIKD H
pacIOpsKEHNUI0 HMYILIECTBOM [0 YCMOTPEHHIO COOCTBEHHMKA I1OCPEICTBOM YCTpPaHEHUs
HE3aKOHHOTI'O BMCIIATCIILCTBA BCCX  TPETbUX  JIUII, a B CY6’I)GKTI/IBHOM CMBICJIC -
IOPEIYCMOTPEHHYIO 3aKOHOM BO3MOXHOCTb 110 COOCTBEHHOMY YCMOTPEHHUIO BIAJIETh,
MMOJIB30BATLCA MW PaACIIOPsAKATHCA HMYLICCTBOM, Tpe6y$1 IIpru 5TOM HAJICKAIICTO IMOBCACHUSA
JTOOBIX APYrMX JIML, B TOM YHCJIE U IOCPEACTBOM OOpalleHHs K MEXaHU3My IpaXkJaHCKO-

MPaBOBOM 3alTUTHI MPaBa COOCTBEHHOCTH.

VIIK 340

PE®OPMbI B POCCUMCKON UMEPUH BTOPOM MOJIOBUHBI 19-HAYAJIA 20
BEKA

Hly6ckux Braoumup Anexcanoposuy
I'0Y BIIO «/lonbacckaa wopuouueckas aKkademus)
e-mail:thepowervovo@mail.ru

IMocranoBka mpodiaemsbl. PaccmoTpeB u mnpoananuszupoBaB pedopmsl B Poccuiickoit
UMIIEPUH BTOPOH MOJOBHUHBI 19 Hauana 20 Beka, MOKHO YBUAETH, Kak Poccuiickas ummnepus
pa3BUBajlaCh U HM3MEHsUIach, a TakXKe CIeNlaTh BBIBOJ O TOM, KaKoe 3HaueHHe 3TH pedopmbl
HUMEIOT ISl COBpeMeHHOU Poccuu cerons.

Heab uccaegosanus. Paccmorpenue u ananus pegopm B Poccuiickoit ummnepun BTopoit
nosioBUHBI 19 Havana 20 Beka, BBIIBJIEHUE X BaXXHOCTH I COBpeMeHHOM Poccun.

OcHoBHast yacTh. BaxkHyr0 poiap B JaHHBIM NEPUOJ BpeMEHHM Wrpain 'Benukwue
pedopmbr" Anekcannpa Il u arpapnas pedopma Ilerpa Cronsinuna. "Benukue pedopmsl” - 310
pedopmbl npoBeAcHHBIE AsekcanapoMm lI, KoTopele 3aTparuBajii MOYTH BCE ACMEKThl KU3HU
Poccuiickoit umnepun. HeobxonumocTs mpoBeneHuss 3THX pedopM 3akirodanach B TOM, YTO
Poccust cunpHO oTCTaBasa oT GOJBIIMHCTBA ApYrUX cTpaH. [IpuunHOl 3TOMY SIBIISLIOCH TO, UTO B
OTJIMYHUE OT JPYIHX CTpaH oHa Bc€ emé Obuta (heonanbHOM CTpaHO# ¢ HAIWYHEM KPEMOCTHOTO
npaBa, KOTOPOE 0YEHb CUJIBHO TOPMO3HIIO SKOHOMUKY Poccuiickoil ummepuu.

OcHoBHble pedopmbl KoTOpble BBen Aunekcanap II: xpectbsHCcKas pedopma (oTMeHa
KpETOCTHOTO TpaBa), 3eMcKas pedopma (3eMcTBa - 00mMe COOpaHUsT MECTHBIX JKUTEJCH, B
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KOTOPBIX NMPUHHMAIOT Y4acTHE BCE CJIOM HacelleHHs), ropojckas pedopma (crocodbcTBoBania
MPUOOILIECHUIO IIMPOKUX CJIOEB HACEICHMS K YIPABICHHUIO, YTO CIYXKHIJIO MPEINOCHUIKOM s
dopmupoBanus B Poccuu mpaBoBOro rocymapcTBa M TPaKJAHCKOTO OOIIECTBA), BOCHHAS
pedopma (co3maHHe MACCOBOM apMHM COBPEMEHHOrO THIA, MOIHSATHE aBTOPUTETa BOMHCKOW
ciyxO0b1), cyneOHas pedopma (paboTa B KavyecTBE MPHUCSIKHBIX 3aceiaresiel MpecTaBUTENeH
pa3HBIX COCIIOBUH POCCHUHCKOro OOIeCTBa, a TaK >K€ MPaBO Ha YECTHBIM M OTKPBITHIA Cyn),
pedopma HapoaHOTO 00pa3oBaHwsl (ITOJHATHE KYJIBTYPHOTO B 00pa30BaTEIHLHOTO YPOBHS).

[IpoBenennsie Anexcanapom Il pedpopmbl npoBo3riaacuiiv cBOOOY TUYHOCTH, HAACTUIH
npaBaMH JIIOJICH, KOTOpble paHee MMU Aaxe He oOmaganu. OHU Jalnd TOTYOK PAa3BUTHIO
oOliecTBeHHOM MbICTUM M oO0miecTBa B 1enoM. B pesynbrare pedopmupoBanus B Poccuu
CJIOKMJIACh SKOHOMHYECKass HHQPACTPyKTypa, obOecredrBaronias MPOMBILIUICHHBIA IOABEM,
MIOCTaBUBIINKA CTPaHy B OJMH pAJI C APYTMMH BEJIMKUMH JE€pKaBaMU MHUpa, a TAKXKE Hadallo
CKJIaJIBIBATHCS TPAXKAAHCKOE OOIECTBO.

Crout BbLIETUTH arpapHyio pedopmy, koropas mo uaunuatuse llerpa CronbinuHa
npoBomiack ¢ 1907 roxa mo 1916 ron. [lpuynHamu npoBeaeHus: 3TOi pedOPMBI MOCITYKUIN
HANPSDKEHHBIE OTHOILICHUS MEXKIY KpPEeCThbSHaMU M MOMELIMKaMH, HaJluuue OOLIMHHOTO CTpOS,
KOTOPBII NPENsSTCTBOBAI PAa3BUTHIO JEPEBEHb, a TAK)Ke HAJIMYUE TOrO (pakTa, YTO y KPECThsSH
BCE MEHBIIE CTAHOBUJIOCH 3€MEJIb, & YUCICHHOCTh HACEIEHUS TOJIBKO pociia. CTOJBIINH CUUTA,
YTO HYKHO JIMKBHIHMPOBATH MOMEIINYbE 3€MJICBIIAJICHUE M OOMIMHBI, W 3TO OBl pemmsio Bce
npo0JieMbl, CBSI3aHHBIE ¢ arpapHoi cepoil. Ita pedopma ObLIa OJHUM U3 ATANOB MACCOBOTO
pedopmupoBanust Poccun. ArpapHas pedopma CTONBIMMHA WMENa TOJOKUTEIBHBIN U
OTpHUIATENbHBIN XapakTep. ['oBopsi 00 OTpUILIATENBHON CTOPOHE, HY)KHO CKa3aThb O TOM, YTO Ha
MHOTHX JIFOJSIX OHA OTPa3WjoCh HE JiydmmM oOpazoMm. [lomemmku ObUIM HETOBOJBHBI, YTO
CToNbIIUH BMEUIMBAETCS B UX JKH3Hb, MHOTHE KPECThSHE HE XOTEIHM BBIXOJIUTH M3 OOIIWH,
CEJINTHCA B XyTOpax, IJIe UX HUKTO He 3alUTUT. PaccMaTpuBas 0JI0)KUTEIbHYIO CTOPOHY, CTOUT
CKa3aTh O OOJIBIIIOM pa3BUTHM CEIBCKOTO XO3SICTBA, MOJHATHH 3KOHOMUKH TOCYIapcTBa, YTO
ObUTO KpaiiHe HeoOX0aMMO, Tak Kak Poccuiickas uMIiepus B TO BpeMsi He o0J1ajaia 10CTaTOYHO
XOpOILIUM YPOBHEM SKOHOMHMKH.

BoiBoabl. Pepopmbr Anexcanapa Il mociayxunu TOTYKOM K (OPMHPOBAHUIO HOBOIO
tuna obmectBa B Poccuiickoit Mmmepun. ['ocymapcTBo cTamo ropasio JIeMOKpaTHYHEE,
rpakaaHe oOpenu paBHbIE MpaBa, HE 3aBHUCSILIUE OT COCIOBHS, U BO3MOXXHOCTh Ha YECTHBIN U
OTKPBITBIN CYI.

OcB0OOX/IeHUE KPECThSIH OT KPENOCTHOTO THETa W JApyrue pe@opmMbl B SKOHOMHKE
NO3BOJIMJIM CTpaHe BBINTH M3 KpPH3UCAa U CO3AAIM HEOOXOIUMBIE YCIOBHUS Ul JalibHeiIero
pa3Butus Poccuiickoro rocyaapcraa.

bnaronaps arpapnoit pedpopme CrosblluHa, YpOBEHb Pa3BUTHUSI CEIbCKOTO XO3sHCTBA B
Poccuiickoit umriepun 3HauMTeNnbHO momHsuicss. JKamb, 4To 3Ta pedopma HE MMeNna CBOETO
npojaoinkeHus, Tak kak B 1911 rony CronsimuHa younu, a ero arpapHas pedopma Moria Obl
MOBJIUATH HA NoJIoKeHue Pocculickoi umnepuu B nepuof [lepBoil MUpOBOI1 BOMHBI, a TaK)Ke Ha
Oynymee Poccun B ienom.
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PE3OJIIOIUA KPYTJIOI'O CTOJIA:
«ConuajabHO-I)KOHOMHYECKHE, HAe0J0THYeCKHe U MOJTUTHYECKHEe ACTEKThI
Pa3BUTHSI TOCYIAPCTBA U NPaBa: UCTOPUS U COBPEMEHHOCThY
3 nexadops 2019, r./lonenk

B pabote Kkpyrioro crojia NMpUHSIM AKTUBHOE Yy4yacTHE MpPEeIACTaBUTEIH
3aKOHOAATEIBLHON M UCIOTHUTEIbHON Biactu Jlonenkoi Hapoanoit PecryOmuku,
y4eHble BBICHIMX YyueOHbIX 3aBeAeHU u ['Y «MHCTUTYT 5SKOHOMHYECKHX
UCCIICOBAaHU», a TaKXKe MPEICTaBUTENN JEIMyTaTCKOro KOpIyca HalIero
rocyJ1apcTBa.

B pamkax HaydyHOro MepOnpHsITHS OOCY>KJaJiCs IIUPOKUH KPYT BOIPOCOB,
OTPXKAIOIIUX TPOOJEMBl  COIUATBHO-PKOHOMHUYECKOTO, HJICOJIOTHUYECKOTO U
MOJIUTUYECKOTO PA3BUTHS TOCYAAapCTBa M MpaBa, KaK C TOYKW 3PEHUS HCTOPHH,
TaK U COBPEMEHHOCTH, B YAaCTHOCTH: COLMOKYJIBTYPHBIE ACHEKTHl Pa3BUTHS
roCcyapcTBa: UCTOPUS U COBPEMEHHBIE YCIIOBUS; CTPATETMUECKUE HAMPABJICHUS
pa3Butus 3koHOMUKH J[HP; orieHka perynupyromero BO3AeUCTBUASI HOPMATHUBHBIX
MPABOBBIX AKTOB; COILMAJbHO-3KOHOMHUYECKOe paszButhe Jlonenkou Hapomnoit
PecniyOnuku: mpoOieMbl M TEPCHEKTUBBI; POJIb MPEICTABUTEIBHBIX OPraHOB
BJIACTH B 0Opa30BaHMM HOBEWIINX HE3aBUCHUMBIX TOCYIApPCTB IMOCTCOBETCKOTO
IIPOCTPAHCTBA; TOCYJApPCTBEHHO-YACTHOE IIAPTHEPCTBO: HCTOPUKO-IIPABOBOM
aCIIEKTH JIpyTHeE.

YyacTHUKaMH KpYTJoro CToJia OTMEYEHAa HEOOXOIMMOCTh IPOBEICHUS
JTAHHOTO HAay4YHOT'O MEPOIPHUATUS HA MOCTOSHHOM OCHOBE, BEAECHHUS IOCTOSIHHOIO
uanora MeXJy YYEHbIMH M TpaKTUKaMHU C IeNbl0 oOMeHa uH(popManuen u
OMBITOM [JIs1 BBIPAOOTKH MPEMAJIOKEHUI JUIsl NajdbHehnero pasButus JloHenkoi
Haponnoit PecniyOnuku.

3acnymiaB JIOKJaAbl M BBICTYIUICHWS, ydacTHMKA Kpyrioro crona
PEKOMEHIYIOT:

— [0 WTOraM HAYYHOrO MEPONPHUATHS MOATOTOBUTH MaTepUaibl K
OImyOJIMKOBaHUI0 B cOOpHUKE «COlMaTbHO-DKOHOMUYECKHE, HUJICOJIOTHYECKUE U
MOJIMTUYECKUE aCHEKThl pPa3BUTHUSL TOCyAapCTBa U IIpaBa: HCTOpPUSA W
COBPEMEHHOCTbBY;

— 0000IUT, TPOOJEMHBIC BOIPOCHI  COIMAIBHO-3KOHOMHYECKOTO,
UJICOJIOTUYECKOTO U MOJUTUYECKOTO PA3BUTHUSI TOCYAapCTBA U MpaBa, MOJHATHIC B
Hay4YHBIX JTUCKYCCHSIX JJIsI BRIPAOOTKH MPEIJIONKEHUN 110 UX PEIICHUIO;

— aKTUBU3UPOBATH HAaYYHO-TIPAKTUYECKOE COTPYIHUYECTBO c
MPEACTaBUTEISIMU  BhICIIMX ~ y4eOHbIX  3aBenmeHuit  Jlonerkod  Hapomnoit
PecryOnuku, Hay4YHO-MCCIIENOBATEILCKUMH WHCTUTYTAMH, TPEICTABUTEISIMU
OpraHOB WCIOJIHUTEILHOM ¥ 3aKOHOJATENBHOW BJIACTU [IJII  BBIPAOOTKH
MPEMIOKEHU  OTHOCUTEIBHO  JaJbHEWIUX  mpeoOpa3oBaHWUl Ha  MYTH
craHoBieHusi u pa3Butus [lonernkoit Hapomnoit PecnyOnumkm, kak mpaBOBOTO
roCy1apcCTBa.



